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[Statement of Clerk U. S. District Court.]

In the District Court of the United States for the

District of Oregon,

WESTERN TRANSPORTATION & TOWING
COMPANY,

Libelant,

vs.

The French Barque ^^EUROPE," and THEO-
PHILE ROLLIER,

Claimant and Respondent,

and

THEOPHILE ROLLIER, as Master of the Barque

^^EUROPE,''

Cross-Libelant,

vs.

WESTERN TRANSPORTATION & TOWING
COMPANY,

Respondent.

Be it remembered that on the 31st day of Decem-

ber, 1907, a libel was filed in the District Court of

the United States for the District of Oregon by the

Western Transportation & Towing Company, a

corporation, Libelant, vs. The French Barque

'^Europe," and on said day a Monition was issued

out of said court and service thereof duly made ; that

on the 7th day of January, 1908, Theophile RoUier,

as Master of the French barque ^^Europr," as claim-

ant, filed in said cause his answer to said libel, and on

said date also as libelant filed a cross-libel against
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the Western Transportation & Tomng Company, as

respondent; that afterwards on the 3d day of Feb-

ruary, 1908, said Western Transportation & Towing

Company filed in said court its answer to said cross-

libel; that thereafter on the 8th day of October, 1908,

the causes being consolidated for trial, were duly

tried in said court upon the issues made by the par-

ties before the Honorable Charles E. Wolverton,

United States District Judge presiding, and the

cause continued for argument ; that on the 28th day

of October, 1908, respondent as Cross-Libelant filed

in said cause an amendment to its answer ; and there-

after on the 7th day of April, 1909, the cause was

argued on the merits and submitted to the Court and

by the Court taken under advisement; that on the

6th day of December, 1909, the Court filed in said

cause its opinion on the merits, but directed that fur-

ther testimony be taken as to the amount of costs to

be allowed in said cause; that thereafter on the 15th

day of September, 1910, further evidence was taken

and on the 26th day of September, 1910, the Court

filed an additional opinion and made and rendered

in said cause its final decree ; that thereafter on the

29th day of October, 1910, the said libelant, the

Western Transportation & Towing Company, filed

in said cause it notice of appeal from the decree of

said Court to the United States Circuit Court of

Appeals for the Ninth Circuit, together with its as-

signment of errors, and on the 12th day of Novem-
ber, 1910, filed therein its undertaking on appeal.

That on the 23d day of November, 1910, an order

was made by the Honorable Charles E. Wolverton,
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United States District Judge for the District of Ore-

gon, extending and enlarging the appellant's time

for filing the transcript in the United States Circuit

Court of Appeals to and including the 23d day of

January, 1911, and on the 20th day of January, 1911,

also made an order in said cause extending and en-

larging the time in which to docket said cause in said

Appellate Court to and including the 23d day of

February, 1911.

In testimony whereof I have hereunto set my hand

this 7 day of February, 1911.

A. M. CANNON,
Clerk.

In the District Court of the United States for the

District of Oregon,

Term 19 .

Be it Eemembered, that on the 7 day of January,

1908, there was duly filed in the District Court of

the United States for the District of Oregon, a Libel,

in words and figures as follows, to wit

:

[Libel.]

In the District Court of the United States for the

District of Oregon.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY (a Corporation),

Libellant,

vs.

The French Barque ^^EUROPE," Her Sails, Masts,

Tackle, Apparel, Furniture, etc.,

Respondent.
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To the Honorable CHAELES E. WOLVERTON,
Judge of the District Court of the United States,

for the District of Oregon

:

The libel of the Western Transportation & Towing

Company, against the French barque ^^ Europe," her

tackle, masts, sails, apparel, furniture, etc., and

against all persons claiming any interest therein, in

the cause of action, civil and maritime, of the nature

hereinafter more specifically set forth, alleges as

follows

:

I.

That at all the times herein mentioned, the libellant

was a corporation duly incorporated and existing

under and pursuant to the general laws of the State

of Oregon, and incorporated for the purpose of en-

gaging in, owning, and operating a line of steam-

boats, operated on the Columbia and Willamette

Rivers, within the District of Oregon, from various

points on the Willamette and Columbia Rivers to

Portland, Oregon, and upper points on the Willam-

ette River, and was and is the owner of various boats

and especially of a steamboat known and registered

as the ** Annie Comings," which plys on the Colum-

bia and Willamette Rivers, between various points

upon said rivers.

II.

Tliat on the 30th day of December, 1907, the

French barque '^ Europe," whereof Theodore R oilier

was and is the master, was within the District of

Oregon, anchored in the Willamette River, about

one-half mile above the town of Linnton, the said

barque being anchored near the middle of the chan-
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nel and in the course of the boats passing up and

down the Willamette Eiver, and so anchored as to

form an obstruction to navigation in the stream,

namely, the said Willamette River.

III.

That at no time during the period in which the

said barque was anchored was she provided with

proper lig^/is as required by law, giving notice of

her position and presence in the said stream as afore-

said, and at no time did she exhibit a large, white

light or any light, visible around the horizon, situ-

ated in the proper place or at the proper distance

from the deck, so as to give the proper Avarning to

boats travelling to and fro on the river, nor did she

have a proper anchor watch on duty while anchored

in said river ivere boat were passing.

IV.

That libellant, on the said 30th day of December,

1907, at about 5 o'clock P. M. was operating the

^^Annie Comings" on the Willamette River, the said

boat proceeding dow^n said river properly officered

and under proper control and management, and

bound for Camas, Washington, with a cargo con-

sisting of machinery and magnesite.

V.

That while so proceeding, the pilot of the said

steamboat, ^^Annie Comings" was unable to see and

discern said French barque ^^ Europe" on account of

the failure to provide suitable and proper light, and

on account of her being placed in midstream, ran

into and collided with said French barque ^^ Europe,"

by which and on account of which collision the said
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steamboat ''Annie Comin/s" was totally destroyed

and sunk.

VI.

That said collision and loss was due entirely to

the failure of the said French barque ''Europe" to

provide proper lights as aforesaid while anchored in

said stream, and that the said libellant was in no way

to blame for or contributed to the said collision.

VII.

That by reason of the premises and the loss of said

steamboat "Annie.Comings," libellant has sustained

damages in the sum of Forty Thousand Dollars

($40,000.00), with interest thereon at the rate of six

(6) per cent per annum from the 30th day of Decem-

ber, 1907, no part of which has been paid.

VIII.

That the said French barque "Europe" is now
within this district and within the jurisdiction of this

court.

IX.

All and singular the premises are true and within

the admiralty and maritime jurisdiction of the

United States, and this Honorable Court.

Wherefore, the libellant prays that process in due

form of law according to the course and practice of

this court and maritime jurisdiction, may issue

against the said French barque "Europe," her sails,

masts, tackle, apparel, furniture, etc., and that all

persons claiming any interest therein may be cited

to appear and answer the matters aforesaid, and that

said barque, her sails, masts, tackle, apparel, furni-

ture, etc., may be condemned and sold to satisfy the
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claim of the libellant aforesaid, with interest thereon

from the 30th day of December, 1907, and costs, and

that the Court may grant such further and other re-

lief as in admiralty may be proper.

CAKE & CAKE,
Praetors for Libellant.

State of Oregon,

County of Multnomah,—ss.

A. J. Lewthwaite, being first duly sworn, deposes

and says, that he has read the foregoing libel and

complaint, and well knows the contents thereof ; that

the same is true of his own knowledge, except as to

the matters which are therein stated on information

and belief, and that as to those matters he believes it

to be true ; affiant further affirms that libellant in the

above libel named is a corporation; that he is an

officer thereof, to wit, its Secretary, and that for

these reasons this verification is made by him instead

of by said corporation.

A. J. LEWTHWAITE.
Subscribed and sworn to before me this 31st day

of December, 1909.

[Seal] D. P. PRICE,
Notary Public for Oregon.

Filed December 31, 1907. E. D. McKee, Clerk.

By G. H. Marsh.
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And afterwards, to wit, on the 7 day of January,

1908, there was filed in said court an answer in

w^ords and figures as follows, to wit:

[Answer.]

In the District Court of the United States for the

District of Oregon,

THE AVESTERN TRANSPORTATION & TOW-
ING COMPANY (a Corporation),

Libelant,

vs.

The French Bark ^^EUOi^PE," Her Tackle, Ap-

parel, etc.

Theophile RoUier, master of the French bark

''Europe," and claimant of said vessel in this cause,

for answer unto the libel filed against said vessel by

The Western Transportation & Towing Company, a

corporation, articulately propounds, alleges and de-

nies as follows :

I.

Claimant admits Article I of the libel.

II.

For answer unto Article II of said libel, claimant

denies the same, and each and every allegation there-

in contained, save and except that he admits that on

the 30th day of December, 1907, the bark ''Europe"

was anchored in the Willamette River about half a

mile above the town of Linnton : but he denies that
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said vessel was anchored in an improper position in

said river for vessels to lie at anchor, or was so an-

chored as to form an obstruction to said river.

III.

For answer unto Article III of said libel, claimant

denies the same, and each and every allegation there-

in contained.

IV.

For answer unto Article IV of said libel, claimant

has no knowledge or information sufficient to form

a belief, and, therefore, upon information and be-

lief, he denies the same, and each and every allega-

tion therein contained.

V.

For answer unto Article V of said libel, claimant

denies the same, and each and every allegation

therein contained, save and except that he admits

that the steamboat ^^Annie Comings" collided with

said bark ^^ Europe" and sank by reason of said

collision.

VI.

For answer unto Article VI of said libel, claimant

denies the same, and each and every allegation

therein contained.

VII.

For answer unto Article VII of said libel, claim-

ant denies the same, and each and every allegation

therein contained.
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VIII.

Claimant admits Article VIII of said libel.

IX.

For answer unto Article IX of said libel, claimant

denies that all or singular the premises in said libel

contained are true other than are expressly admitted

in this answer.

And claimant further avers that said collision was

occasioned solely thru the negligence and want of

care on the part of the steamboat ^'Annie Comings"

and those in charge of her navigation; that the

^'Europe" was lawfully anchored and at rest in the

Willamette River, and carried lights of the character

and fixed in the position required by the law^s of the

United States for vessels anchored in navigable

waters of the United States ; and that nothing which

was done or omitted by the ^^ Europe," her master,

officers or crew, contributed in any respect to the col-

lision, and that by reason of said collision occurring

solely thru the fault of the ^' Annie Comings" and

those in charge of her navigation the '^ Europe" her-

self sustained damage, entailing upon her the neces-

sity of undergoing repairs, and delaying the depart-

ure of said vessel from port, for all of which damage

the claimant, as master of said vessel, will seek by

cross-libel in this court to recover from the libelant

herein.

Wherefore, claimant prays a decree for his costs

and disbursements in this cause.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Claimant.
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United States of America,

State and District of Oregon,—ss.

I, Tlieopliile Rollier, being first duly sworn, on

oath sav that I am the claimant herein, and the fore-

going answer is true as I verily believe.

TH. ROLLIER.

Subscribed and sworn to before me this 7th day of

January, 1908.

[Seal] J. C. FLANDERS,
Notary Public for Oregon.

Due service of the within answer by certified copy

as prescribed by law is hereby admitted at Portland,

Oregon, Jan. 7th, 1908.

CAKE & CAKE,
Proctors for Libelant.

Answer. Filed January 7, 1908. E. D. McKee,

Clerk. By G. H. Marsh, Deputy.

And afterwards, to wit, on the 7 day of January,

1908, there was filed in said court a Cross-Libel

in w^ords and figures as follows, to wit

:

[Cross-Libel.]

In the District Court of the United States in and for

the District of Oregon.

THEOPHILE ROLLIER, Master of the French

Bark ^^EUROPE,"
Libelant,

vs.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY (a Corporation),

Respondent.



12 The Western Transportation etc. Company

To the Honorable CHARLES E. WOLVERTON,
Judge of the Above-entitled Court.

Theophile Rollier, master of the French bark

^^ Europe," for and on behalf of Capelle, Leridon &
Company, owners of said vessel, brings this his cross-

libel against the Western Transportation & Towing

Company, a corporation, in a cause of collision, civil

and maritime, and thereupon your orator articulately

propounds and alleges as follows

:

I.

At all the times hereinafter set forth the *^ Europe"

was and is a French vessel, and at all such times

this cross-libelant was and is her master, and is the

agent of her owners, Messrs. Capelle, Leridon & Com-

pany, of Paris, France.

II.

At all the times hereinafter set forth libelant. The

Western Transportation & Towing Company, was

and is a corporation organized and existing under

and by virtue of the laws of the State of Oregon,

and was and is the owner of the steamboat ^^ Annie

Comings."

III.

In the afternoon and evening of December 30, 1907,

the French bark ^^ Europe" was lying in the waters

of the Willamette River, about half a mile above

the town of Linnton, lying outside of the fair-way

pursued by vessels going up and down the Willam-

ette River at such point, and having anchored as

directed by a duly licensed river pilot for said Wil-

lamette River. As night came on, and about five

o'clock in the afternoon of said day, the proper
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riding lights required by law for vessels at anchor

more than 150 feet in length, as was the ^^ Europe,"

were hung at the bow and stern of said vessel; said

lights were bright white lights, visible for a distance

of more than two miles, and were placed in positions

as follows, namely: The light at the bow of said

vessel, upon one of the stay^, a distance of 25 feet

above the deck; said light was unobscured. The

light at the stern of said vessel, upon the spanker-

boom at a height of 17 feet above the deck of the ves-

sel, and such light was unobscured. Said vessel was

headed directly upstream and riding at her anchor.

IV.

At six o'clock in the evening of said December 30,

1907, while the ^'Europe" was lying, as aforesaid,

at anchor and at rest and carrying the anchor or rid-

ing lights, above set forth, the steamboat ^^Annie

Comings,'' belonging to the respor^dent, while de-

scending the Willamette River, and in motion, pro-

pelled by her engines, was so carelessly navigated

by the master of said vessel, or the pilot in charge of

her navigation, as to attempt to cross the bow of

the '^Europe" in such close proximity with the cur-

rent then running in the river, as to foul the bow-

sprit of the ^^ Europe" and to part the hog-chains

of the ''Annie Comings," by reason of which the

''Annie Comings" broke in two and sank, and the

'^Europe" herself sustained damage as follows: The

gammon band of the "Europe" was broken; the bob-

stay band was also broken; the martingale was bent;

the chain outer bobstay was broken, and the jib-boom

was raised out of position.
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By reason of such damages so sustained through

the fault of the ^^ Annie Comings" and her owners,

repairs became necessary to said shie ^^ Europe" be-

fore she was able to proceed to sea upon the voyage

for which she was then destined, namely, a voyage

with a cargo of wheat, then on board said vessel,

from Portland, Oregon, to the United Kingdom.

The cost of repairs, surveys and superintendence so

occasioned through the fault of the ^^ Annie Com-

ings" and her owners, is the sum of twelve hundred

and fifty dollars ($1250) ; and in addition thereto

the ^'Europe" has been delayed and unable to pro-

ceed upon her voyage from December 30th until

the present time—her repairs not yet having been

completed. And the detention of said vessel by rea-

son of said collision will be at least fifteen days, and

the value of the use of said vessel to her owners,

with her crew on board, is the sum of one hundred

and fifty dollars ($150) per day, which sum said

ov/ners are losing by reason of the fault of the ^^An-

nie Comings," as aforesaid.

V.

Said collision was occasioned solely through the

reckless navigation of the ^^ Anni^i Comings," and no

act or commission or omission on the part of the

^^ Europe," her officers or crew^ contributed to such

collision.

All and singular the above premises are true and

within the admiralty and maritime jurisdiction of

the United States and of this Honorable Court.

VI.

The ''Europe" has been arrested in this district



vs. The French Barque ^^Europe/' 15

upon a libel filed by the respondent herein, as owner

of the ^^Annie Comings," against the ^^ Europe."

Wherefore, this cross-libelant prays that the re-

spondent herein, the original libelant, take nothing

by his libel, and that this Court decree in favor of

this cross-libelant against the said Western Trans-

portation & Towing Company, as owner of the ^^ An-

nie Comings," for the damages to the ^^ Europe,"

including the loss of the use of said vessel, herein-

before set forth, and for such further relief as is

proper in the premises.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Corss-Libelant.

United States of America,

State and District of Oregon,—ss.

I, Theophile E oilier, being first duly sworn, on

oath say that I am the cross-libelant herein, and the

foregoing libel is true as I verily believe.

TH. ROLLIER.

Subscribed and sworn to before me this 7th day of

January, 1908.

[Seal] J. C. FLANDERS,
Notary Public for Oregon.

Due service of the within corss-libel by certified

copy as prescribed by law is hereby admitted at Port-

land, Oregon, Jan. 7th, 1907.

CAKE & CAKE,
Proctors for Respondent.

Filed January 7, 1908. E. D. McKee, Clerk. By

G. H. Marsh, Deputy.
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And afterwards, to wit, on the 3 day of February,

1908, there was filed in said court an Answer to

Cross-libel, in words and figures as follows, to

wit:

[Answer to Cross-Libel.]

In the District Court of the United States in and for

the JDistrict of Oregon.

THEOPHILE EOLLIER, Master of the French

Bark^^EUKOPE,"
Libellant,

vs.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY (a Corporation),

Respondent.

The Western Transportation & Towing Company,

a corporation, respondent above named, for answer

unto the cross-libel filed against it herein, admits,

alleges and denies as follows

:

I.

Respondent admits Article I of the corss-libel.

11.

Respondiiet admits Article II of the cross-libel.

III.

Respondent, for answer unto Article III of the

cross-libel denies the same and each and every alle-

gation contained therein, except that it admits that

said bark ''Europe'' was lying in the waters of the

Willamette River about half a mile above the town

of Linnton, and riding at anchor directly headed
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upstream; but as to whether or not said bark was

anchored as directed by a duly licensed river pilot

for said Willamette Eiver, respondent has no knowl-

edge or information sufficient to form a belief and

therefore denies the same.

IV.

Respondent for answer unto Article IV of the

cross-libel, denies the same and each and every alle-

gation contained therein, except that it admits that

about the time therein mentioned the ^^ Annie Com-

ings" collided with said bark ^^ Europe," by reason of

which said ^^ Annie Comings" broke in two and sank;

but as to whether or not said bark ^^Europe" sus-

tained the damage alleged, the respondent has no

knowledge or information sufficient to form a belief,

and therefore denies the same.

V.

Respondent, for answer unto Article V of the

cross-libel, denies the same and each and every alle-

gation contained therein.

VI.

Respondent admits Article VI of the cross-libel.

Wherefore, respondent prays that said cross-libel-

lant take nothing by his cross-libel, and that respond-

ent may have the relief prayed for in its libel herein.

CAKE & CAKE,
Proctors for Respondent.

State of Oregon,

County of Multnomah,—ss.

I, A. J. Lewthwaite, being first duly sworn, deposes

and say that I am the Secretary of the respondent
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corporation herein, and that the foregoing answer is

true as I verily believe.

A. J. LEWTHWAITE.

Subscribed and sworn to before me this 1st day

of February, 1908.

[Seal] D. P. PRICE,
Notary Public for Oregon.

Service by copy admitted this 3d day of Feb., 1908.

J. C. FLANDERS,
Of Proctors for Cross-libellant.

Filed Feb. 3-, 1908. E. D. McKee, Clerk.

A^nd afterwards, to wit, on Tuesday, the 29 day of

September, 1908, the same being the 67 judicial

day of the regular July, 1908, term of said court

—Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge pre-

siding—the following proceedings were had in

said cause, to wit

:

[Order Setting Cause for Trial.]

In the District Court of the United States for the

District of Oregon,

The Bark ^^EUROPE."
TRANSPORTATION CO.,

Libelant.

Now, at this day, on motion of Mr. J. C. Flanders,

proctor for respondent, it is ordered that this cause

be and the same is hereby set for trial Thursday,

Oct. 8, 1908, at 10 o'clock A. M.
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And afterwards, to wit, on Thursday, the 8 day of

October, 1908, the same being the 75 judicial

day of the regular July, 1908, term of said court

—Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge pre-

siding—the following proceedings were had in

said cause, to wit

:

[Order Consolidating Causes for Trial.]

In the District Court of the United States for the

District of Oregon,

THE WESTERN TOWING & TRANSPORTA-
TION COMPANY,

Libelant,

vs.

The Bark ^^EUROPE,'"

THEOPHILE ROLLIER, Claimant,

THEOPHILE ROLLIER, as Master of the Barque
^^EUROPE,"

Cross-Libelant,

vs.

WESTERN TRANSPORTATION & TOWING
COMPANY,

Respondent.

It is hereb}^ ordered that these causes be and they

are hereby consolidated for trial, the trial thereof

to commence this 8th day of October, 1908, at 10

o'clock A. M.
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And afterwards, to wit, on Thursday, the 8 day of

October, 1908, the same being the 75 judicial

day of the regular July, 1908, term of said court

—Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge pre-

siding—the following proceedings were had in

said cause, to wit

:

[Order Permitting Claimant to Amend Answer to

Libel.]

In the District Court of the United States for the

District of Oregon.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

Libelant,

vs.

The Barque ^^EUROPE," THEOPHILE ROL-
LIER, Claimant.

Now, at this day, on motion of J. Couch Flanders,

proctor for claimant, it is ordered that said claim-

ant be and it is hereby granted leave to amend his

answer to the libel herein by setting forth and alleg-

ing there in the accounts paid out by claimant for

premiums on the bond given for the release of the

said barque ^^ Europe."
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And afterwards, to wit, on Thursday, the 8 day of

October, 1908, the same being the 75 judicial

day of the regular July, 1908, term of said court

—Present, the Honorable CHAELES E. WOL-
VERTON, United States District Judge pre-

siding—the following proceedings were had in

said cause, to wit

:

[Minutes—Hearing—October 8, 1908.]

In the District Court of the United States for the

Dustrict of Oregon.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

Libelant,

vs.

The Barque ^^EUROPE,"
THEOPHILE ROLLIER,

Claimant,

and

THEOPHILE ROLLIER, as Master of The Barque
^ ^EUROPE,''

Cross-Libelant,

vs.

WESTERN TRANSPORTATION & TOWINO
COMPANY,

Respondent.

Now, at this day, these causes come on regularly

for trial pursuant to the order of the Court entered

herein September 29, 1908, and the order of the Court
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this day entered, consolidating tlie same for the pur-

poses of the trial, the said Western Transportation

& Towing Company appearing by its proctors, Mess.

Cake & Cake, and the said Theophile RoUier appear-

ing by &is proctor, J. Couch Flanders; the Court

heard the statements of counsel, and the testimony

of Chas. Spencer, Joseph Supple, Capt. Crowe, M.

McG-row, Capt. Anderson, Capt. Graham, Mr. Luth-

waite, Mr. Morrow, Capt. Cooper, Mr. Hicks, wit-

nesses called and sworn on behalf of the Western

Transportation & Towing Company, and L. Veasey

and McCullough, witnesses sworn and examined on

the part of Theophile Rollier, and the hour of ad-

journment having arrived, the further trial of this

cause is continued to 10 o'clock A. M., Friday Oct.

9, 1908.

And afterwards, to wit, on Friday, the 9 day of

.October, 1908, the same being the 76 judicial day

of the regular July, 1908, term of said Court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge presid-

ing—the following proceedings were had in said

cause to wit:
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[Minutes—Hearing—October 9, 1908.]

[n the District Court of the United States for the

District of Oregon,

Consolidated Cases—^No. 4986.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

Libelant,

vs.

The Barque ^^EUROPE,"

THEOPHILE ROLLIER,

and

THEOPHILE ROLLIER,

Claimant,

Cross-Libelant,

vs.

WESTERN TRANSPORTATION & TOWING
COMPANY,

Respondent.

Now, at this day, pursuant to the order continuing

the trial of this cause to this date, the trial thereof

is resumed, when the Court heard the evidence of

W. L. Meyer and Chas. Jolivet, witnesses sworn on

behalf of libelant, and Andrew Hoben and C. H.

Labbe, witnesses sworn on behalf of claimant and

cross-libelant; whereupon the evidence of both par-

ties being fully submitted and taken, it is ordered

that the cause be submitted to the Court upon writ-

ten arguments; that libelant have 30 days in which

to serve and file its brief, and that respondent and
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cross-libelant have 20' da.ys thereafter to serve and

file a reply brief, and the cause taken under advise-

ment by the Court.

And afterwards, to wit, on the 28 day of October,

1908, there was filed in said Court an Amend-

ment to Answer in words and figures as follows,

to wit

:

[Amendments to Answer to Libel.]

In the District Court of the United States for the

District of Oregon,

THE WESTERisr TRANSPORTATION & TOW-
ING COMPANY (a Corporation),

Libelant,

vs.

The French Bark ^'EUROPE,'' Her Tackle, Apparel,

etc.

Theophile Rollier, master of the French Bark

'^Europe," and claimant of said vessel in this cause,

for an amendment unto his answer unto the libel,

which amendment is filed by leave of Court first had

and obtained, files this his amendment to answer

whereby Article 9 of the original answer shall read

as follows

:

9. For answer unto Article 9 of said libel claim-

ant denies that all or singular the premises in said

libel contained are true other than are expressly ad-

mitted in this answer. And claimant further avers

that said collision was occasioned solely through the

negligence and want of care on the part of the steam-
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boat ^^ Annie Comings" and those in charge of her

navigation; that the ^'Europe" was lawfully an-

chored and at rest in the Willamette River and

carried lights of the character and fixed in the posi-

tion required by the laws of the United States for

vessels anchored in navigable waters of the United

States; and that nothing which was done or omitted

by the ^^ Europe," her master, officers or crew, con-

tributed in any respect to the collision, and that by

reason of said collision, occurring solely through the

fault of the ^^ Annie Comings" and those in charge of

her navigation, the '' Europe," \\er sustained damage

entailing upon her the necessity of undergoing re-

pairs and delaying the departure of said vessel from

port, for all of which damage the claimant, as master

of said vessel, has sought by cross-libel in this court

to recover from the libelant herein.

And claimant further alleges that upon the filing

of the original libel in this cause, and at the instance

and request of libelant, a warrant of arrest was

issued out of this court by and under which said

bark *^Europe" was seized and attached by the

United States Marshal for the District of Oregon,

and remained in the possession and custody of said

marshal until the 25th day of January, 1908,* and the

libelant demanded bonds for the release of said ves-

sel in the sum of Forty-one Thousand Dollars

($41,000), and by and under the laws of the United

States relative to the release of vessels arrested

under the porcess of this court in cases of admiralty

and maritime jurisdiction this claimant was com-

pelled and did give on the 25th day of January, 1908,
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a bond, conditioned to abide by and pay the final

decree rendered in this cause, in the principal sum

of Forty-one Thousand Dollars ($41,000), and claim-

ant was compelled to pay and to agree to pay to the

Societe Generale of Paris, France, which procured

the surety upon said bond as premium for such bond,

for the first three months during which the same

continued in effect; namely, from the 25th day of

January, 1908, to the 25th day of April, 1908, the

sum of Four Hundred Ten Dollars ($410.00), and for

the next month thereof the sum of Four Hundred

Sixty-one and 25-100 Dollars ($461.25), and for each

month thereafter a sum increased each month by the

sum of Fifty-one and 25-100 Dollars ($51.25) over

and above said sum of Four Hundred Sixty-one and

25-100 Dollars ($461.25) paid for the fourth month,

and that said bond is still in full force and effect and

said premium therefor is still continuing and in-

creasing as aforesaid.

Wherefore, claimant prays a decree for his costs

and disbursements in this cause and for such sum as

at the termination of this suit he has paid or been

compelled to pay for premiums upon said bond as

hereinbefore set forth.

WILLIAMS, WOOD & LINTH(7/UM,
Proctors for Claimant.

United States of America,

State and District of Oregon,—ss.

I, J. C. Flanders, being first duly sworn, on oath

say I am one of the proctors for the claimant above

named. Claimant is a nonresident and is not now
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within the District of Oregon, and the foregoing

amendment to answer is true as I verily believe.

J. C. FLANDERS.

Subscribed and sworn to before me this 27th day

of October, 1908.

[Seal] H. H. PARKER,
Notary Public for Oregon.

Due service of the within by certified copy as pre-

scribed by law is hereby admitted at Portland, Ore-

gon, 190—

.

Copy. CAKE & CAKE,
Proctors for .

Filed Oct. 28, 1908. A. M. Cannon, Clerk.

And afterwards, to wit, on Monday, the 8 day of

March, 1909, the same being the 7 judicial day

of the regular March, 1909, term of said Court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge presid-

ing—the following proceedings were had in said

cause, to wit:

[Order Setting Cause for Argument.]

I7i the District Court of the United States for the

District of Oregon.

4986.

March 8, 1909.

THE WESTERN TRANSPORTATION CO.

vs.

The Barque ^^EUROPE."
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Now, at this day, comes the libelant by Mr. H. M.

Cake, of proctors, and the claimant by Mr. J. C.

Manders, of proctors; whereupon it is ordered that

this cause be and is hereby set for argument on the

merits March 30th, 1909, at 10 A. M.

And afterwards, to wit, on Wesdesday, the 7 day of

April, 1909, the same being the 33 judicial day

of the regular March, 1009, term of said court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge pre-

siding—the following proceedings were had in

said cause, to wit:

[Order of Submission.]

In the District Court of the United States for the

District of Oregon.

No. 4986.

April 7, 1909.

WESTERN TRANSPORTATION CO.,

Libelant,

vs.

The Barque ^^EUROPE."

Now, at this day, comes the libelant, by Mr. H. M.

Cake, of proctors, and the respondent, by Mr. J. C.

Flanders, of proctors; whereupon this cause is ar-

gued and submitted and by the Court taken under

advisement upon the merits.
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And afterwards, to wit, on the 12 day of April, 1909,

there was filed in said Court a Stipulation in

words and figures as follows, to wit:

[Stipulation of Facts.]

In the United States District Court for the District

of Oregon.

WESTEEN TRANSPORTATION & TOWING
COMPANY

vs.

The French Bark ^^EUROPE."

It is hereb}^ stipulated that the south end of the

building situate on the west or Linnton side of the

Willamette River, referred to in the testimony of the

witnesses as the turpentine factory and as the small

sawmill, is 950 feet northerly from the north line of

the west side slip of the St. Johns Ferry, and that

said building is 125 feet wide.

CAKE & CAKE,
Proctors for Libelant.

WILLIAMS, W?LD & LINTHICUM,
Proctors for Claimant.

Filed Arp. 12, 1909. A. M. Cannon, Clerk.

And afterwards, to wit, on the 6 day of December,

1909, there was issued out of said court an opin-

ion in words and figures as follows, to wit:
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[Opinion.]

In the District Court of the United States for the

District of Oregon,

No. 4986.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY

vs.

The French Barque ^^EUROPE."

OAKE & CAKE, for Libelant.

WILLIAMS, WOOD & LINTHICUM, for

Claimant.

The ^'Annie Comings," while proceeding down the

Willamette River on the evening of December 30,

1907, collided with the French barque ^^ Europe,"

anchored in the stream, which resulted in the sinking

of the ^^ Comings" and damage to the ^^ Europe."

Libel has been instituted and cross-libel filed to

determine the fault and relative liability ensuing

from the collision. The ^^Europe" is a ship 303 feet

in length, and was loaded with 3568 tons of wheat.

Being ready for sea, she was towed to her place in

the river and brought to anchor, under the directions

of Captain Pope, a competent pilot. It is alleged

that the ^^E^irope" was anchored in the fair-way, and

directly in the course of vessels plying the river.

This is set down as a fault against the ship. But
the especial complaint is made that she was so an-

chored without proper riding-lights, as required by
law, so disposed and situated as to give notice and
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warning of her position and presence in the stream,

and without a proper anchor-watch on duty before

and at the time of the collision. As to the lights, it

is specifically alleged that at no time did the

*'Europe" exhibit a large white light, visible around

the horizon, situated in the proper place, or at the

proper distance above the deck, to give suitable

warning to boats plying to and fro upon the river.

The cross-libel, denying these averments, alleges

that the '^Europe" was Ivine outside of the fair-way,

and was enui-n-ned with the r)roT)er ridinfr-li^rhts, dis-

posed as follows: Bri2"ht white lip-hts were huns: at

the bow and stern, which were Tnf=jibl^ for a distance

of more than two miles; the li<^ht at the bow beinp*

placed ur>on one of the st^v^ 25 feet abovp tb*^ deck,

^r\(\ that at the stern n-non Y[\9 sDanker-boom at a

heip'bt of 17 fppt .nbovp tbp dpr^V, both u"nnb«r»nrpd.

A9i sboT\nnoc fbp fnnlf of tbp ^^Atthip Ooniin<^'=!." it is

further allep'ed that, wbilp dep!r»e"ndi"noi* the river, sbp

was so car^lp'^^lv i^i'^viV^tpd. bv nn ^ftemrkt to <^ross

fhfki "how of \\\e. ^^THnro-np" iri f^-npb clocp pro'^imitv.

T^ntb fbp current then running in the river, as to foul

the ^^Europe' -^-nirit^ causincr the bor-^"'--*-^

the ^^Comino^s" to r»^rt, bv reason whereof she broke

in two and sank, at the same time rendering: damaere

to the ^ ^Europe." Such are the issues presented by
the pleadings.

WOLVERTON, D. J.

It is not possible from the evidence to locate the

^^ Europe" exactly as she was anchored at the time

of the collision. Her position was more than a mile

above Linnton. Captain RoUier^ who was master
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of the ^^ Europe," thinks she was a mile and a half

away. Another point of location by which her posi-

tion was fixed is a turpentine factory on the Linnton

side, which is more than a mile above Linnton. Wit-

nesses place her .from 150 to 300 feet below^ this

factory. By the course of the river, this ascertain-

ment of the ship's position is near enough for prac-

tical purposes. Regarding her position in stream,

the witnesses vary widely. The ship's channel at

the point is conceded to be about 500 feet in width.

James McCullough, who shipped two sailors on the

^^ Europe," and who was aboard at the time of the

collision, fixes the distance from the west shore at

from 300 to 400 feet ; Captain Eollier at about 230

feet, and Chap de Laine, one of his crew, at 240 to

260 feet. Captain J. J. Anderson, navigating the

*'Hassalo," passed the '^Europe" upstream about

3 :25 in the afternoon, and he says she was at anchor

at that time on the east side of the ship's channel,

about abreast of the turpentine factory. He does

not attempt to fix the distance from the west shore

or that margin of the channel. He passed do\vn

again about 6 o'clock, and at that time the ship was

lying somewhat above Linton. Captain Spinner,

w^ho was pilot and navigating the ^* Annie Comings"

at the time, places the ^^ Europe" 300 feet from the

west edge of the channel. Later he says she was

from 340 to 400 feet from the edge of the water.

The water at that time, being high, extended from

40 to 100 feet, perhaps farther, beyond the channel

;

the channel at low water virtually extending to the

bank. Henry McGraw, who located the machinery
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that sank from the ^^ Comings/' places the position

of the ^^ Europe" about 400 feet from the west

shore. The boiler of the ^^ Comings'' was found the

next morning after the collision about a quarter of

a mile below where the machinery was found, at

the stern of the ^^ Europe," and within from 150 to

200 feet of the west bank. The ship, without doubt,

dragged her anchor after the collision, the two boats

going downstream together for a distance of some-

thing like a quarter of a mile. The ^^ Comings" had

on her deck in front of the pilot-house some heavy

machinery. Being broken in two by the collision,

she in all probability dropped the machinery near

the place of collision. The fact that the ^^ Com-

ings' " boiler was found the next morning at the

stern of the ^'Europe," and about a quarter of a mile

below the machinery, indicates that the ^'Europe"

shifted her position by that distance downstream.

W. L. Beyer, who located the machiner}^ some two

weeks after the collision, places it on the east side

of the channel, and about 450 feet from the east

shore. He thinks the river was then 1200 feet or

more in width, and that the machinery was some 700

feet or more from the west shore. A. H. Morrill,

manager of the libelant company, who was fre-

quently at the places both where the machinery and

the boiler were found and raised, fixes the location

of the machinery at about 500 feet from the west

bank, and the boiler at from 250 to 300 feet there-

from. He says, however, that the machinery was

situated some 1000' feet from the east bank of the

river. It is a fact not disputed that the river was
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high at the time, and the current strong, moving at

the rate of five or six miles an hour. There was

hence a large expanse of water upon either side of

the ^^ Europe," if located anj^ place in the ship's

channel, and to the east of her the width was nearly

1000 feet, if not more. Eiver boats, such as the

^^ Annie Comings," could at the time navigate any

part of this expanse, either to the east or to the west

of the ^^ Europe," with safety.

From the above testimony, I conclude that the

'^Europe" was anchored somewhat beyond the mid-

dle of the ship's channel looking from the west.

There is much confusion among the witnesses in

passing their judgment, some estim^ating from the

shore or bank, and others from the margin of the

ship's channel. From an inspection of the Govern-

ment's chart, it appears that the ship's channel does

not extend to the margin of the stream by some dis-

tance ; and when the river is high the distance would

be increased. So when the witnesses fix the loca-

tion of the ^'Europe" at from 300 to 450 feet from

the west shore or bank, it becomes quite probable

that she was not very much farther east than the

center of the channel. Even then, it is evident that

she must have been west of the thread of the cur-

rent. The drift of the vessel indicates that, as she

was carried over to the west bank. Whereas, if she

bad been lying to the east of the thread, she would

in all probability have been carried towards the

east rather than the west. It is not possible, it

would seem, that she was driven directly across a

strong current, to find a lodgment upon the opposite
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side, her drift being ab'out a quarter of a mile or

slightly above. True, the current at the point of

the ship 's anchorage runs in near the Linnton side

;

but this is a circumstance showing that the vessel

could not have been far out into the stream. It is

probable, therefore, that the ^^ Europe's" position

was from 300 to 400 feet from the west bank, which

would put her out into the ship's channel or fair-

way from 260 to 350, possibly 400 feet.

It mav now be ascertained what were the nature

and position of the riding-lights displayed upon the

^^ Europe" at the time of the collision. Her forward

light was exhibited in court and measured. It con-

sisted of a corrugated glass lamp, 10% inches in

diameter, and 8% inches in height. This was a

white light made fast to the foremast stay. Captain

R oilier testifies that its position was 25 feet above

the deck, and that it could be seen at a distance of

from two to 2% miles, and, further, that the light

aft was about five inches in diameter, and attached

to the spanker-boom, 17 feet above the deck. Cap-

tain Spinner describes the position of the forward

light as being hung under the forestay leading from

the foretopm^ast to the kmght-head; the forestay

consisting of two wires bound together, and bound

about with chafing-gear to protect the foresaid,

which comes in contact with the forestay when run-

ning free. The chafing-gear extended ^^down even

with the center of the light,
'

' and the position of the

lamp was from 14 to 18 inches back of the stay.

Thus constructed and bound about with the chafing-

gear, witness affirms that the forestay presented a
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surface of nine inches in front of the light. Having

boarded the ^^ Europe" after the collision, witness

saw the light, and says:

^^It w^as supposed to be a bright light, but it wasn't

burning very brightly. It w^ouldn't, I don't think

comply with the law Avhich calls for a bright light

to be visible at any time a mile away. I don't think

it would have been possible, had the light been out

in the clear, to have been observed a mile away."

When the collision occurred the crew and passen-

gers of the ^^ Comings" were taken aboard the

*^ Europe."

Henry McGraw, who was mate on the '^Comings,"

testified that he examined the forward light ; that it

was hanging to the lower forestay, and that the chaf-

ing-gear extended about three feet below the light,

presenting a surface of about nine inches in front

thereof. He further says the light was of corru-

gated glass construction, and was very dim. He
thought that the aft light was brighter than the front

light, and that if a person was approaching the ship

directly from the front the stay would obscure the

light.

F. A. Copeland, who was captain of the *^ Annie

Comings," and aboard of her at the time, testifies

that when he reached the deck of the ^'Europe" he

looked to see if the forward light was burning ; that

it appeared to be burning, but not very bri^^^t ; that

he noticed the forestay could be an obstruction to

the light to a boat coming head dowai the river, and

might obscure it so it could not be seen; that the

chafing-gear came down to the bottom of the lamp,
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and that the stay, thus encumbered with the chafing-

gear, presented an obstacle of about eight inches in

diameter in front of tlie light; that he attempted to

make a memorandum of the name of the captain of

the ^^ Europe," and the light was so dim that he

could not see well enough to do it.

Captain Albert Crowe went aboard the ^'Europe"

the next morning, and made measurement of the

height of the anchor-light above the forecastle deck,

which he found to be 17 feet 6 inches to the center

of the light. The forecastle deck of this ship is

about 100 feet in length, and extends back of the

foremast. Captain Crowe also states the distance

from the forecastle deck to the water line to be

about 37 feet. Further, he testifies that he went

up into the rigging until his eye was on a level with

the lamp, and found that the farther end of the

jib-boom was near on the same level; also that three

or four head-sails were furled upon the jib-boom,

which gave it a breadth of some 2% feet; that that

would be its breadth or thic/iness at the extreme end

;

that from the front it would obscure the light

altogether; and that a pilot standing at a position

lower than the point of the jib-boom, approaching

the vessel head on, could not see the light. He says,

further, that the light on the forestay, if it had been

high enough, would have been in the usual place for

it, and that the end of the jib-boom was about 65

feet distant from the light. The witness closed his

testimony as follows

:

^^Q. This light was in a globe, was it?

A. Yes, sir.
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Q. Could you see it from behind as well as in

front of the ship, or either side ?

A. You could see it on either side, from all

around the horizon, except if you came in line of

one of the masts.

Q. Well, now, what was the size of the globe ?

A. The light that was shown at the investigation

at the Custom-house, I think was a 12-inch diameter

glass ; but of course, I am not sure whether that was

the one that was up on that particular night, or not.

Q. Of course, the flame of the light itself is not

very much ?

A. The regulation is an inch and a quarter wick

for a lam^ to hang on that size ship.

Q. Was this the regulation lamp—inch and a

quarter ?

A. The lamp shown at the investigation by the

U. S. Inspectors exceeded the requirements, I think

about four inches in diameter in excess of the re-

quirements. It was a very fine lamp.

Q. Well, now then, in looking at the lamp of that

kind, in a globe 12 inches in diameter, does it show

a 12-inch light ?

A. Yes, sir. It is so constructed—special con-

struction according to law—that it is a perfect light

for the whole diameter of that glass."

McCullough says the lights seemed to be burning

all right, but that he did not take special notice of

them.

Captain Rollier, and other officers and members
of his crew—seven in number, and among them the

officers who put up the lights previously in the
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evening—all testify that the lights of the ^^ Europe"

were burning brightly at the time of the collision,

and were unobstructed.

Measurements were made by some of them for

ascertaining the height of the forward light above

the deck, and they fixed it at 25 feet. That is the

main deck. The forecastle deck is perhaps T^/o

feet higher than the main deck. None of these

witnesses were questioned specifically touching the

forestay and jib-boom, as to whether they or either

of them obscured the light from the front, except

Captain Eollier, who says the forestay—the two

wires bound together—was only about four inches

in thickness.

So much for the lights and their position aboard

ship.

Captain Spinner relates the circumstances of the

collision, as follows

:

^^ A. Well, we left Albina dock. I was in charge

;

that is in charge of the pilot-house—the captain was

aboard. And going down everything went well

until we got down just below St. Johns. It was

quite dark, there was a heavy current, and quite a

little drift running. In a case like that we keep

close watch so as not to run over drift and break

rudders or anything.
w '3J' w w w w

I should judge it was about from five to six miles

current in the river. In going down, in looking for

the drift, I saw nothing till I saw a white kind of

a light shade on the water. As soon as I did, I put

my wheel hard over, and the next thing I saw, I
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was right alongside of this jib-boom, right straight

down on her port side, which would have been on

the east side of her jib-boom. I put the wheel over,

and swung the boat's head clear, but I couldn't

swing it back again; and she come around and

struck sideways on the jib-boom of the ship, like

that. We was laying about like that, but swinging.

There was no light visible on that ship whatever,

from the position that I held in the pilot-house, and

the only way that I saw the ship was by the reflec-

tion of the electric lights from our lower deck shining

on her hull. When I first saw it, I didn't know it

was a ship, I knew it was something there, and I

put my wheel over. From the time I saw it till

the time the boat struck, I should judge it would be

about three seconds.

Q. Now, Captain, were you coming head on or

not?

A. Well, I don't know how that would be in

court. I suppose ^head on' you would have to be

perfect. But it was so near head-on that I wouldn't

like to swear it wasn't head-on. We might have

been one degree off from head on.

Q. (COURT.) One point?

A. No, one degree. One point is eleven degrees.

Q. Were you in the channel after you left St.

Johns? Just describe to the court what the direc-

tion would be from St. Johns on the east side toward

the boat on the west side—what would be the direc-

tion of the channel ?

A. We always run there from St. Johns down
to an old dock, that is washed out now, called Watt's

dock.
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Q. Which side is that on?

A. That is on the west side. We go down close

there. There is a little gradual bend in the river

there all the time. In running steamboats and in

running compass courses you have to run a direct

course. Of course, every pilot and every captain

has a little different way of making the courses. I

always ran down from St. Johns to what is called

Watt's dock: we straightened up and go towards

Linnton light. That makes two courses from Linn-

ton light.

Q. This ship, in what position was she as to the

first course?

A. She was directly on the first course.

* * * * * -5^

Q'. Were you in the channel, the regular course,

when you struck this ship ? A. Yes, sir.

Q'. Of boats, steamboats running up and doAvn

the river ?

A. Well, every boat runs a little different course.

Now, another captain might come up here, and say

he would run more to the westward; another cap-

tain might come up and say he would run more to

the eastward. Each and every man has a course of

his own. Some go to one point and then change,

some to another.

Q. You were in the regular course of the ^ Annie

Comings'?

A. Yes, sir, the place I always ran, and where I

run in a fog.

* -3^ ^ * -X- ^

Q. You were not running that day by compass,
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were you ? A. No, sir.

Q. Running by the lights on the shore ?

A. Eunning by about the lights on the shore,

general way; when it is clear that way, so we can

see, we never run—very seldom run by compass,

especially on what we call these wildcat boats.

# * * * 4<- *

Q. After you passed the St. Johns Lumber Com-

pany's mill, you steered for what?

A. I steered for the two back lights at Linnton

mills. That is where I run when I took the courses

for the boat.

Q. When you say the two back lights, what do

you mean by that ?

A. There's two large electric arc-lights. The

furthest one back is at the Clark & Wilson mill down

there.

Q. That is the furthest back from the water ?

A. Yes, sir.

Q. Are those Govermnent range lights or lights

which the mill itself has ?

A. They are lights which the mill has.

Q. When you passed St. Johns, how far did you

go from the St. Johns shore ?

A. Well, we generally run there compass course

somewhere along about 200 feet. I might have been

a little either one way or the other.

Q. Now, the first thing you saw—you state, as I

understand, that the first thing you saw of the

^Europe' was this black shadow on the water, was it?

A. No, sir. I said a light shadow.

Q. A light shadow? A. Yes, sir.
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Q. Now, where did that shadow bear with refer-

ence to the bow of your boat?

A. Directly ahead.

Q. Directly ahead? A. Yes, sir.

Q. And you did what then ?

A. I put my wheel hard over—hard aport.

Q. And that would swing your bow where ?

A. To the east side.

Q. And did you do anything in the shape of re-

versing your engines ?

A. Didn't have time. It wouldn't have done no

good. I tried to run clear. You can always run

clear of a steamboat in a place like that where you

cannot stop and back out.

Q. When you threw your wheel hard over, what

did your own boat do ?

A. She swung around and turned the head of

the boat away from the ship. It was my intention,

if I had had room and time, to have got her head

out there and got her wheel over and carried her

stern away. I would have tried to get down along-

side of that object. As I got closer, I seen it was a

ship, at the time I saw it first; when I first com-

menced to change the course^ of the boat, I didn't

know what it was.

Q. Putting your wheel over turned the head of

your boat away from the ship and towards the St.

Johns shore of the river ?

A. Yes, in one sense of the word, and another

sense it don't. The rudders always swing the stern,

not the bow. Of course, approximately, I didn't

change the position of the bow, but I swung the stern
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around so as to try to run past.

Q. Now, what side of your vessel collided with

the 'Europe'? A. The port side.

Q. But your stern had been swinging around?

A. Yes.

Q. After you put your helm hard over ?

A. Yes.

Q. Now, about what angle was the stern of your

vessel with the jib-boom of the 'Europe'?

A. Probably at that time when she hit about 45

degrees.

4f * -Jt * * -X-

Q. Now, when you saw this light shadow on the

water, how far off were you from it ?

A. Well, I figured about 300 feet.

Q. There was a very strong current?

A. There was a very strong current.

Q. And you were running full speed, weren't

you?

A. Yes, sir. Always run anyways out of the har-

bor full speed. That is, not as fast as the boat can

run—what they call cut-off on ; makes an expansion

of steam ; does not make live steam the whole length

of the engine—but average running speed.

Q. Your average running speed? A. Yes.

Q. How long was it, in seconds or minutes, from

the time this light shadow first appeared to you until

the time the vessels came togftefer?

A. As near as I can figure about three seconds,

from the time that I saw it till I struck.********
Q. Now, Captain, you wouldn't confuse those
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electric lights, would you, with any light that might

have been on the ship?

A. Why, no, when a man is on the boat there was

nothing to confuse anybody before the accident.

Q. That is you would not confuse the lights, I

say, with the lights on the ship? Q. No, sir.

Q. You are sure you made no mistake of that

kind?

A. I am sure I made no mistake.

Q. And the reason of that is in the difference in

the character of the lights, for one thing?

A. Well, yes. And then the condition all the

way from the bridge—had those lights been visible,

as the current sets you over one w^ay or the other,

they are bound to change their position a little bit.

It would be almost impossible to run a direct line in

the river when the current is up. The current wall

take you one way or the other. And if you happen

to see a light ahead of you, that is, on anything in

the river, at a fixed point, especially if there is other

lights behind you, you are bound to change the char-

acter of that light, that is, the position of that light

one way or the other. It is impossible to run the

boat straight in swift water.

Q. Well now, what light were you steering by?

How many lights were there ?

A. Well, there w^as none in particular. I run

down on the smae line that I took my course. There

are two big arc-lights on the back of Clark & Wil-

son's lumberyard, and when I took the course for the

boat, I used those lights whenever it was night-time



46 The Western Transportation etc. Company

running down there, to get the direction of the

course.

Q. You wouldn't confuse those lights with any

other lights, would you? A. No, sir.

Q. (Cross.) Captain, those were not the only

lights on shore, necessarily, were they?

A. There were lights all around, both sides of the

river.

Q. You might have mistaken the lights of the

ship for ordinary oil lights on the shore, mightn't

you? A. Not likely.

Q. Not likely?

A. If you would walk down the street where you

was acquainted, and you knew every* light on the

street, you wouldn't confuse one light with another.

It is the same way with a man on the river. He not

only learns the lights, hut everything along the river.

When he sees one of those lights he knows what it

is. When he sees a strange light, he knows there is

something around. If he don't, he has no business

to be out on the river. Pie don't know his business."

A. E. McGraw was the watchman on lookout on

the ^^Commings." He says he saw the ship first

when the ^^Cominrrs" was mthin 100 feet of her, and

that he saw no light on her until after the collision.

Some of the witnesses who were present when Cap-

tain Spinner arrived on board of the ^'Europe," tes-

tify that, when his attention was called to the for-

ward light, he replied, in effect, that he mistook the

lights on the ship for the lights on the Linnton saw-

mill. Spinner denies, however, that he made any

such statement or admission.
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In the light of this testimony, the respective liabil-

ity of the parties concerned must be determined.

Captain Spinner's usual course downstream was

to run in near to the shore at St. Johns, and then to

head for Watt's dock, which is situated something

over a quarter of a mile above Clark & Wilson's

mill, and when in proximity thereto to straighten up

for Linnton, thus running on two courses from St.

Johns to Linnton. But on this occasion, when off

St. Johns about 200' feet, he says he steered for the

two back lights on the Linnton mill, but explains

that the one farthest back is at the Clark & Wilson

mill. This latter mill is nearly a quarter of a mile

above the Linnton mill. I should judge, therefore,

that there was a light at each of theses mills, and that

they were the lights referred to. These were elec-

tric arc-lights. Accepting this statement as true

—

that he did steer for these arc-lights—it will appear

from an instpction of the Government's chart that

if he had kept his course he could not have collided

with the ^^ Europe," for that course would have put

the ^^ Annie Com^angs" entirely outside of the ship's

channel, and from 300 to 400 feet, or more, to the east

of the ship's position. If Spinner had steered for

Watt's dock, even then he would have passed, on a

straight course, from 100 to 200 feet east of the

^^ Europe," and along very near the east margin of

the ship's channel at that point, but outside rather

than inside of the channel. It cannot be, therefore,

that Captain Spinner pursued either a direct course

for Linnton lights, or, as was his usual custom, for

Watt's dock. He went decidedly to the west of either
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of these courses; and, if continued, the direction pur-

sued would have thrown him in the shore lon^ before

reaching Watt's dock; the dock, as has been stated,

being situated yet above Clark & Wilson's mill.

Spinner maintains that he saw no light on the

^^Europe" untio his boat had come within 300 feet of

her, when he discovered a light shade cast upon the

water. It was then that he discovered an Zbject be-

fore him, and ver}^ soon discern^Zed it to be a ship.

He thereupon ported his helm, with a vies of going

to the ^'Europe's" port side as she lay in the stream,

intending, when his boat's course was changed, to

straighten up his wheel and pass clear. But before

he had time to make the latter maneuver his boat

came in contact with the *^ Europe," at an angle of

about 45 degrees, the result being that his boat was

b]*oken in two, and sank.

It is admitted that the '^ Europe" was, in fact,

carrying two lights—one forward and the other

astern. The forward light, it has been shown, was

elevated above the forecastle deck 17% feet, being

25 feet above the main deck. The forecastle deck is

100 feet in length, and extends back about midway
between the foremast and the mainmast. The stern

light was 17 feet above the main deck. It is dis-

puted that the lights were bright white lights of the

character required by the international rules to be

carried upon a ship of the "Europe's" class and
dimensions at anchor. But of this there can scarce-

ly be a question. The forward lamp was of corru-

gated glass, and threw a light of 10% inches in

diameter, which is quite sufficient for the purpose
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for which it was then used. It could be seen, ac-

cording to competent and reliable witnesses, for a

distance of two miles or more. The light at the

stem was of about half the size of the one forward.

Of this, however, there is but little controversy.

Hence it may be premised as a fact established that-

the ^^Elirope" carried at the time anchor-lights suffi-

cient in size, penetration and range to come well

within the requirements of the international rules

for inland navigation. The logic of the situation

and the strong contention, therefore, is that these

lights were not properly placed in their elevation

above obstructions to view, and w^ere obscured so

that they were not visible to a vessel approaching

the ^'Europe" direct from her bow. The obstruc-

tions complained of consist in the forestay wound

about with the chafins:-gear and the jib-boom carry-

ing furled upon it some head-sails. The forward

light, according to Captain Crowe, a witness for

libelant, was about on a level with the forward end

of the jib-boom. The same witness estimated, with-

out exact measurement, thf the light was about 37

feet above the water line. Further, it was

shown that the heisrht of the line of vision from the

^^Annie Comings," in the pilot-house, was between

32 and 33 feet, thus bringing the pilot upon the

^'Comings" below a ranj>:e formed by the light and

the jib-boom in front of it. It should be stated that'

the forward light was 65 feet distant from the jib-

boom.

It can hardly be maintained that the forestay ob-

scured the forward light, even to another vessel com-
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ing directly head on, because by the greatest esti-

mate of its size, it would not shut out the light from

in front. The lamp exhibited a light to the extent

of its full diameter, namely, 10% inches, while the

forestay, with its encumbrance, at most was but

nine inches. There is some question whether the

forestay, with the chafing-gear, was as much as nine

inches in diameter. One of libelant's witnesses says

eight inches, and Captain Rollier, of the ^'Europe,"

much less. But grant it to be nine inches. Even

then, a clear light would be thrown past the fore-

stay to any position about the vessel. Further, it is

manifest that, to a vessel approaching from the

front, with but very slight deviation from a direct

line, the entire light would be exposed, and unob-

scured to the vision. The jib-boom would present

the more serious obstruction, if the approach was

in direct line from the bow. But this could not well

have happened. The ^^Europe" was anchored by

the bow, and was left free to swing with the current.

An inspection of the Government chart indicates

very satisfactorily, by the soundings in the channel,

that the current ran at an angle with the apparent

line of approach of the ^^ Annie Comings," so that at

the time that boat headed for its course down the

river at St. Johns, she was entirel^^ outside of a

direct line by something like 200 or 250 feet, and the

foreward light was without question within plain

view of that position, notwithstanding the jib-boom

with the head-sails furled upon it, and must have

continued in full and fair view until she came within

a short distance of the ^'Europe," if the light was
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ever obscured at all. If this were not the case, it was

practically impossible, from the very nature of

things, for the '^ Annie Comings" to have approached

the ^^Europe" on so direct a line for the distance she

ran on her last course, with the current running

strong, as not to have seen the light at frequent

intervals during the time. An inspection of the

Government chart shows the distance of the course

from 200' feet abreast of St. Johns to where the

''Etirope" lay to be practically one-half mile. A
slight veering of the ^^ Annie Comings" from one

side to the other would undoubtedly have exposed

the light to view, conceding that the jib-boom ob-

scured it from a direct line. So that, viewing the

situation from either standpoint, it is not possible

that the forward light upon the ^'Europe" was ob-

scured by the jib-boom to the vision of the pilot upon

the ^^ Annie Comings" for any considerable length

of time during the latter 's approach to the former

vessel. As Captain Spinner says, himself, when

asked if he had confused the lights

:

^^And then the condition all the way from the

bridge, had those lights been visible, as the current

sets you over one way or the other, they are bound

to change their position a little bit. It would be

almost impossible to run a direct line in the river

when the current is up. The current will take you

one way or the other. And if 3^ou happen to see a

light ahead of you, that is, on anything in the river,

at a fixed point, especially if there is other lights be-

hind you, you are bound to change the character of

that light, that is, the position of that light one way
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or the other. It is impossible to run the boat straight

in swift water."

And Captain Crowe says

:

'^If I happened to get right fair in the line, right

line ahead, I could not see it (the light) if my eye on

the ^ Annie Comings' were below the level of that jib-

boom, or below the level of the light—could not see

it at all. * * * In looking, I would have the end

of the jib-boom intercepting the light. If I were a

little on one side or the other—I would not have to

go but very, very little—then I would see it.

* * * I would have to be out on one side. I

would have to be either on one side or the other be-

fore I could see it . I would not have to be very far.

"

I am drawn irresistibly to the conclusion, there-

fore, that Captain Spinner either saw the li2:ht or

lights on the **Europe," or was heedless and nesrli-

gent of his lookout, presuming, as he was not war-

ranted in doine, upon a clear way. He probably

voiced by impulse his better judg-ment of the situa-

tion, as is related by McCullough and other wit-

nesses, when his attention was called to the

* ^Europe's" forward light then burning:, by saying:

''I mistook vour lights for the lights of the Linnton

sawmill." Captain Spinner, it is true, is corrobo-

rated by A. E. McGrraw, who was the lookout on the

*' Annie Comings" at the time, for the latter asserts

that he saw no lights on the ^'Europe" until about

the time of the collision. McGraw was inexperi-

enced in boat service, however, and may not have

been as watchful as his position required. No other

person on the ^ Comings" was in a position to ob-
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serve her near approach to the ^^ Europe."

It is now necessary that we take note of some

principles of maritime law, in order to arrive at a

proper solution of the controversy. It is urged that

the ^'Europe" was improperly anchored in the fair-

way. No regulations have been brought to my atten-

tion requiring vessels to anchor in any particular

locality in the Willamette River north of Portland.

Being a sea going vessel, of deep draft, one would

expect the ^^Europe" to anchor in the ship's channel.

If, however, there is any criticism to be made of her

position, it is that she might have sought one nearer

the margin of the channel one way or the other. If

she had gone to the west side, no vessel would have

passed to the west of her. And so it would have been

as to the east side if she had been near that side of

the channel. As she lay, there was ample room for

free navigation upon either side. The ^^Hassalo"

passed upstream on the west on the afternoon before

the collision, and found no difficulty in navigation.

The ^^Europe" was disposed where she lay by a

competent river pilot, who was employed to tow her

iown the river; her captain depending, no doubt,

upon the experience and judgment of the pilot. The

rule is, as it respects a vessel at anchor in the fair-

way, that she must take precautions commensurate

with the danger she presents to shipping. If the

danger is great, the care to prevent collision and ac-

cident from other ships navigating the water should

be correspondingly great. If of lesser moment, the

precaution may be diminished accordingly.

The John H. Starin, 122 Fed. 236.
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It is a rule that a moving vessel must keep out of

the way of one at anchor. This because the one at

anchor is practically helpless, and is usually so con-

ditioned as to be unable to relieve herself vedily in

stress of emergency. The rule is applied with great

strictness, the vessel at anchor being in a proper

place. In such case the presumption of fault lies

against the vessel in motion. This presumption,

however, does not obtain where the anchored vessel

was where she should not have been. A vessel an-

chored where she should not be must take the conse-

quences of her own improper act. But in any event,

whether she be in a proper place or not, or whether

properly or improperly anchored, the moving vessel

must avoid her, if it be reasonably practicable and

consistent with her own safety. In support of these

several propositions see 1 Parsons on Shipping, 573,

574; The Clarita and the Clara, 23 Wall. 1; The Vir-

ginia Ehrman and The Agnese, 97 U. S. 309; The D.

H. Miller, 76 Fed. 877; Ross v. Merchants' & Miners'

Transp. Co., 104 Fed. 302.

Another principle that should be stated in this

connection is, that a statutory rule adopted and de-

signed to prevent collision should be scrupulously

observed. As an illustration, it was said in The

Oliver, 22 Fed. 848, 851;

^^But the law of navigation which requires vessels

lying at anchor in a fair-way to have a light up is

imperative. It must be obeyed. It must be effec-

tively obeyed."

A reasonable and just corollary to this rule is an-

other, namely, that a vessel in collision is presumed
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to be in the fault if at the time it was acting in

actual violation of a statutoiy rule intended to pre-

vent the occurrence. The presumption, however, is

a disputable one, which may be, and is, overcome by

competent proof that such unlawful action could not

have been the cause of the collision. The Pennsyl-

vania, 19 Wall. 125, 136; Richelieu Nav. Co. v. Boston

Ins. Co., 136 U. S. 408, 422; The Bolivia, 43 Fed. 173;

The Providence, 98 Fed. 133; Ross v. Merchants' and

Miners' Transp. Co., supra,

I am not impressed that the ^^ Europe'' can be

charged with being in an improper place, or a place

where it ought not to have been. True, she was lying

in the fair-way, but she violated no rule of law or

maritime regulation by taking the position she occu-

pied.

A question is made that her lights were not ad-

justed as required by statute. Rule, or Article 11,

as it is designated in the statute providing for lights

on vessels at anchor, prescribes:

^^A vessel under one hundred and fifty feet in

length, when at anchor, shall carry forward, where

it can best be seen, but at a height not exceeding

twenty feet above the hull, a white light in a lantern

so constructed as to show a clear, uniform, and un-

broken light visibeZ all around the horizon at a dis-

tance of at least one mile. A vessel of one hundred

and fifty feet or upwards in length, when at amc jpr,

sja;; carry om tje fprward y2art pf tje vesse;. at

a height of not less than twenty and not exceeding

forty feet above the hull, one such light, and at or

near the stern of the vessel, and at such a height that



56 The Western Transportation etc. Company

it shall be not less than fifteen feet lower than the

forward light, another such light. The length of a

vessel shall be deemed to be the length appearing in

her certificate of registry."

26 Stat. L. 324.

The forward light being but 17 feet 6 inches above

the forecastle deck, was it at the prescribed height

for a vessel of the ^'Europe's'' class? This depends

upon the question whether the forecastle consti-

tuted a part of the hull of the ship. No authority has

been cited elucidating the subject, and the bare

definition of the word does not fully give the solu-

tion. Webster defines it as ^'The frame or body of a

vessel, exclusive of her masts, yards, sails, and rig-

ging." I have been referred to a marine dictionary

by Captain H. Paasch, entitled ^'From Keel to

Truck," whereby it is said the hull ^'comprises the

keel, stem, sternpost, propeller-post (if any), keel-

sons, stringers, beams, decks, outside and inside

planking or plating, etc., including also the frames,

beams, inside, and outside planking or plating of

poops, forecastles, etc.; but exclusive of every equip-

ment."

It is very probable, as Captain Hoben, one of the

witnesses, testifies, that the forecastle and poop of

the ship were not originally considered a part of the

hull for application of the rules touching the placing

of a vessel's riding or anchor-lights, because they

were of inconsiderable dimensions and located at

the extreme end of the ship. It is yet true that upon

many ships and craft of different classes these apart-

ments are of minor consequence, and as to them, it
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might be that they could not properly be considered

a part of the hull. Other vessels, like the *'Eu-

rope," however, have forecastles reaching far back

upon the ship, and their poops far forward. In-

deed, the forecastle and poop decks combined are

longer than the main deck between them. So it ap-

pears that the most extensive body of the ship, line-

ally speaking, is above the main deck, and I am
inclined to think- in such a case that the forecastle

and poop, that is, the frame and housing thereof,

should be considered a part of the hull of the ship,

and hence that the regulation riding-lights should be

carried up accordingly. In this view, the forward

light was too low by 2% feet, and the stem light was •

not 15 feet lower than the forward light. There was,

therefore, not a scrupulous observance of the law

as it respects the placing of these lights.

The next inquiry, then is. Was the collision occa-

sioned by reason of the fact that these lights were

not placed according as the laAV directs ? It is mani-

fest from the testimony, and from the nature of

things, considering the approach of the ^^Annie

Comings," that the forward light was of ample ca-

pacity, and it ought to have been seen in the position

in which it really was at all times, unless it was when

the ^^Commings" had gotten near under the prow of

the ^'Europe." It w^as sufficient, therefore, to give

abundant warning of the ship's presence in the

stream or fair-way. Suppose the ship had been one

of less than 150 feet in length, the light w^ould have

been technically at the proper height, and no com-

plaint could have been made that it did not meet the
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requirements of law. Yet such a light would not

have been more servicable in giving warning of the

ship's position than the one found upon the ^* Eu-

rope." Captain Crowe says the light was in the

usual place, but that it was not hung as high as the

statute requires, by reason of not being 20 feet above

the forecastle deck. But if it shed light about the

ship as it would have done if the ship was but 150

feet in length, why w^as it not sufficient to give the

requisite warning to other navigating craft? It

cannot be that the less than statutory elevation of

the foremost light was a cause conducing to the col-

lision.

The more serious criticism is that the two anchor-

lights which the vessel was required to, and did

carry, were not adjusted as to height in the proper

relation to each other. The light at the stern was

but eight feet lower than the forward light, when it

should have been fifteen. It may be that the pilot

on the ''Comings" heedlessly mistook the lights on

the ''Europe" for the Linnton lights, and I think

probably he did. If so, even in this he was grossly

negligent, as he should have knowm every light on the

stream in that vicinity. He sa3^s he did know them

thoroughly. Hence there was no reasonable occa-

sion for the mistake. It is hardly possible, under

the evidence, that had these lights on the "Europe"

borne the proper legal relation one to the other as to

their height above the deck, they would have at-

tracted the attention of the pilot as being anchor-

lights upon a ship, and thereby have caused him to

proceed with greater precaution, and enabled him to
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avoid the collision. But however this mav be, libel-

ant cannot insist upon this feature as a cause of the

collision. Its whole theory of the case is that the

lights were obscured, and that that was the cause of

the collision. The pilot swears to this, and the look-

out swears to it. If obscured, then the relation

which the lights bore to each other could have noth-

ing whatever to do with occasioning the collision.

Furthermore, how is the Court going to say that such

relation was a contributing cause, when the chief

witnesses for libelant attribute the cause to a totally

different and inconsistent fact, namely, that the

lights w^ere obscured, and that they were not observed

at all in the approach of the *^ Comings" until within

such close proximity that the accid^i^t could not be

avoided ? The libelant having brought the case into

court, the burden of proof rests upon it. Hence if

it would prevail, it must prove a delinquencj^ on the

part of the respondent sufficient to account for the

collision. The Clara, 102 U. S. 200, 202. In the

particular under discussion, the libelant has not sus-

tained the burden. I am of the opinion, however,

that the position of the lights on the ship had noth-

ing to do with the collision, but that it is attributable

whoU}^ to the reckless and negligent navigation of the

^^ Comings."

It is next urged that the ^^ Europe" was in fault

because it did not have a proper anchor-watch aboard

at the time. The proof shows that it did have a

watch aboard, but he was on the main deck of the

ship, and did not observe the lights of the ^^ Com-
ings," or her approach, because behin^d the fore-
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castle deck; hence the exact contention is that the

watch was not where he ought to have been, and that

had he been on the forecastle deck at the time, he

might have obit;ated the collision by letting go the

anchor chain. It appears that the anchor chain was

so fastened that it could be easily let go. When the

^* Comings" struck the '^Europe," the chain did slip

two shackles, and after contact, it was let go another

two shackles. It is not possible, however, had the

watch been convenient, that he could have let go the

chain, after the danger became manifest, in time to

avoid the accident. Captain Spinner says when he

first observed the danger he was within 300 feet of

the ^^ Europe," and that the collision occurred in

about three seconds thereafter. It would have taken

very quick work on the part of the watch to relieve

the situation in three seconds. In the case of The

Clarita and the Clara, 23 Wall. 1, it was held

that, inasmuch as it was shown that the vessel was in

a proper place, and that one of her crew was on deck,

the charge of fault for want of a proper watch was

not sustained. In that case the vessel was set on

fire by a boat adrift, and it was contended that, if an

anchor watch had been at his post, the accident could

have been avoided by letting go the vessel. The con-

tention, however, was not sustained. Some authori-

ties are cited where liability was adjudged by reason

of lack of diligence on the part of the anchor watch

in failing to let the ship have chain, or in throwing

the helm so as to allow the craft to swing out of the

way of passing boats, but none of these are control-

ling here, because the facts are entirely dissimilar:
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For instance, in The Ogemaw, 32 Fed. 919, 925, the

Court says

:

^^The second mate and seaman, constituting the

anchor watch, saw the ^Ogemaw' and her tow ap-

proaching a long distance off. It was their duty to

be alert, and to call assistance from below promptly.

The danger was especially apparent when they saw,

as they must have done, that the tow was a long one,

and that each succeeding vesses^ as it passed, came

in closer proximity to the ^Richards.' If her helm

had been promptly pot to port, and thus, b}^ the force

of the current, the stem of the vessel had been

worked over to leeward, and the bow turned off to

starboard, and if, in addition to this, more anchor

chain had been run out, thus allowing the vessel to

drop down the stream with the current, and if all this

had been done, as it might have been, before a colli-

sion was actually impending, it is highly probable

the collision would have been avoided, or that the

damages occasioned thereby would have been less-

ened."

So in the Richmond, 63 Fed. 1021, it is said

:

^'The man acting as anchor watch upon the 'Rich-

mond' saw the flotilla approaching when it was a

considerable distanc/^ away. A man upon one of the

rear boats of the flotilla shouted to him to give the

'Richmond' chain. If he had done this, the tide

would have carried her back and out of danger. He
testifies that he attempted to let out the chain, but

did not succeed. As the boats struck, the mate of the

'Richmond' came on deck, and immediately let out

the 'Richmond's' chain. With the strong tide then
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running, it is apparent that she would have readily

swung back if the chain had been seasonable released.

Upon these facts, we think it very clear that fault is

to be imputed to both the ' Helpershausen' and the

^Eichmond'."

And in The Santiago, 160 Fed. 742, 744, these

facts were shown

:

^^ About five minutes before the collision Fidelis

Mattis, who was on watch, discovered the light in

the stern had blown out. It was reported to the cap-

tain who directed him to take it to the pilot-house

and relight it. While thus engaged the collision oc-

curred. There was no watchman on the deck of the

^Santiago at the time, and the stern-light was out,

and at about the point where the light should have

been is where the pilot-boat came in contact with the

barge. '

'

Hence the ship at anchor was held in fault.

Other cases of like tenor may be cited, but their

analogy is so remote as to be of little assistance.

Finally, I conclude that the '^Europe" was not

anchored in an improper place, but was so anchored

as to require of her great care in protecting other,

navigating vessels against collision ; that she carried

two lights, of requisite size and dimensions, so

placed, and without substantial obstruction, that

they could be seen for a distance of two miles or

more ; that the forv^^ard light was not carried to the

proper height, by 2^^ feet, required by the statutory

inland rules for a vessel at anchor of the class of the

^ * Europe "
; that the aft light \yas not hung at a point

15 feet below the forward light, nor more than eight
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feet lower; that the ^Europe" had a watchman on

boarci at the time of the collision, but not in a posi-

tion just then to discover the approach of the ^^ Annie

Comings"; that the navigators on the ^^ Annie Com-

ings" either saw or ought to have seen the lights on

the ^^ Europe," and distinguished them as riding-

lights upon a vessel at anchor, and that they were

grossly negligent in allowing their boat to come into

collision with the latter vessel; that the position of

the lights on the ^^ Europe" contrary to the regula-

tions of law manifestly could not have contributed

as a cause to the collision; and that the ^^ Europe"

v/as supplied wdth a competent and proper watch,

and if not upon the forecastle at the time, the fault,

if it be a faulty could not, in all reasonable proba-

bility, have contributed to the cause of the accident.

I therefore find the ''Annie Comings" liable and

the ''Europe" free from fault.

The respondent is entitled to the following sums

as damages:

Repairs on ship "Europe" $1100.00

Am.omit paid L. Veysey 55 . 00

Andrew Hoben 20 . 00

C. Henri Labbe 38.05

French Shipmasters 30 . 00

18 days' delay, at $101.99 1835.82

Total $3078.87

The earning value of the ship, including the daily

outlay for the ship's crew and the subsistence for

master and crew, is ascertained by taking the gross

receipts, during a period of five years less 20
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days, and deducting therefrom the gross expendi-

tures exclusive of such as were paid the crew and for

subsis^nce of master and crew. The daily average

gives the result $101.99. The collision occurred in

the evening of the SOth of December, and her repairs

were completed January 17th following, thus making

18 davs of delay.

In addition to these sums, it is claimed that the

respondent is entitled to recover the amount of

premium paid and agreed to be paid in securing a

bond for $41,000 for the release of the ship. The

rate of premium agreed upon is one per cent upon

the amiOunt of the bond for the first three months;

thereafter to be increased monthly by one-eighth of

one per cent. The respondent is entitled to recover

a reasonable sum for expenditures in securing such

bond. The South Portland, 95 Fed. 295; Jacobsen

vs. Lewis Klondike Expedition Co., 112 Fed. 73. I

am impressed, however, that the premium which the

respondent has agreed to pay fdr this bond is exor-

bitant, and ought not to be allowed in full. As I

am. without sufficient data to determine what would

be a reasonable premium to be charged, I will hear

further testimony upon the subji^ect, and withhold

judgment until the testimony is adduced.

Filed Dec. 6, 1909. A. M. Cannon, Clerk.
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And afterwards, to wit, on Thursday, the 15 day of

September, 1910, the same being the 64 judicial

day of the regular July, 1910, term of said

court—Present, the Honorable CHAELES E.

WOLVERTON, United States District Judge

presiding,—the following proceedings were had

in said cause, to wit

:

[Order of Submission on Question of Costs.]

In the District Court of the United States for the

District of Oregon,

No. 4986.

September 15, 1910.

The Barque ^^EUROPE."
WESTERN TRANSPORTATION & TOWING

CO.,

Libellant.

Now, at this day, come the libellant by Mr. H. M.

Cake, of proctors, and the respondent by Mr. C. E.

S. Wood, of proctors ; w^hereupon there is heard the

evidence of W. J. Clemens and C. T. Hughes, wit-

nesses on behalf of libellant, and this cause was sub-

mitted to the Court for decision upon the question

of the amount to be allowed the respondent as costs

for its stipulation to abode by and pay the decree

and for the release of the said vessel.
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And afterwards, to wit, on the 26 day of September,

1910, there was issued out of said court an Opin-

ion in words and figures as follows, to wit

:

[Opinion on Question of Costs.]

In the District Court of the United States for the

District of Oregon.

No. 4986.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

Libelant,

vs.

The French Barque ^*EUROPE."

CAKE & CAKE, for the Libelant.

WILLIAMS, WOOD & LINTHICUM, for the

Respondent.

WOLVERTON, District Judge

:

When the ^'Europe" was libeled, it became neces-

sary to execute the usual bond for her release pend-

ing the litigation. The owners of the ^^ Europe,"

d'Orbigny, Paustin & Co., had agents in Portland,

Charles Farvacque & Co., who were authorized to

procure the bond, if possible, in Portland. This the

agents were unable to do. Hence it became neces-

sary for the owners, in order to indemnify The

American Surety Company, which issued the bond,

to arrange through the Societe Oenerale, Paris, to

procure a bank in New York, namely. Brown Bros.

& Co., to thus indenmify the Surety Company. The

charges of the Societe Generale for its services in
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procuring this indemnity were one per cent per

quarter upon the amount of the bond, which was

$41,000 ; the rate to be increased by one-eighth of one

per cent each month following, if not paid within the

first quarter.

The evidence shows unmistakably that the owners

of the barque ^^ Europe" have paid for this indem-

nity the sum of $1269, and that it became necessary,

in order to be relieved of a continuation of the

charge, for them to place cash indemnity with the

Societe Glenerale. This they have long since done,

and the indemnity has been continued. Through

later negotiations with the Societe Generale, that

bank was induced to release the owners of the barque

from the accumulative payment of one-eighth of one

per cent per month after the first quarter, but it did

charge one per cent per quarter for three quarters,

and some other incidental expenses, running the en-

tire amount to $1269, as before stated. The question

is whether this amount should be allowed as costs in

the libel suit, which has been determined in favor

of the libellee.

The libelant has produced evidence tending to

show that the usual manner of obtaining indemnity

for a surety company, where the ship libeled is the

property of a foreign concern, is to obtain an assign-

ment of the marine insurance upon the ship, if that

insurance covers liability incurred on account of

libel, and that the cost attending such method would

be $5.00 per thousand. It does not appear, however,

that the marine insurance in the present case covered

the liability in question. But, however this may be,
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it has been made to appear to the Court that the

owners of the barque ^^ Europe" have used their

utmost endeavors to obtain surety at the best rates

possible. It will be borne in mind that the bond re-

quired to be given was a very large one, and that

the owners of the ship are situated in a foreign land

;

hence the large amount of costs attending the nego-

tiations touching the suretyship. I am of the opin-

ion, therefore, that the sum of $1269 should be

allowed and adjudged as costs against the libelant

and in favor of the libelee, and such will be the order

of the Court.

Piled Sep. 26, 1910. A. M. Cannon, Clerk.

And afterwards, to wit, on Monday, the 26 day of

September, 1910, the same being the 73 judicial

day of the regular July, 1910, term of said court

—Present, the Honorable CHARLES E. WOL-
VBRTON, United States District Judge pre-

siding—the following proceedings were had in

said cause, to wit:

[Decree.]

In the District Court of the United States for the

District of Oregon,

No. 4986.

September 26, 1910.

THE WESTERN TRANSPORTATION AND
TOWING CO.

vs.

The French Bark '

'EUROPE. '

'
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This cause having been heard upon the libel and

cross-libel and the answers and replications thereto

severally filed, and the evidence adduced, Messrs.

Cake & Cake appearing for the libelant and Messrs.

Williams, Wood & Linthicum for the claimant and

respondent and cross-libelant, and the Court not be-

ing fully advised in the premises as to the costs

necessarily incurred by the claimant in procuring a

stipulation for the release of the ^'Europe" from

arrest, whereupon other and additional testimony

upon this point was adduced, Messrs. Cake & Cake

appearing for libelant, and Messrs. Williams, Wood
& Linthicum, for claimant and respondent and cross-

libelant, and the Court being fully advised in the

premises, now finds that on the evening of December

30, 1907, the '^Europe'' was anchored in the Wil-

lamette River in the ship-channel, more than a mile

above Linnton, with ample fair-way on either side

of her for vessels to pass, and was anchored in a

proper and customary place of anchorage for ves-

sels of her tonnage.

That the ^^ Europe" at the time of and prior to

the collision complained of had two white lights set

and burning, which lights were of the required size,

dimensions and brilliancy required by the United

States rules of navigation and could be seen for a

distance of at least two miles all around the horizon.

That the forward light was 17 feet, 6 inches above

the forecastle-dock, and the after-light was 8 feet

lower than the forward-light, and the two lights

could, at all times, have been separately distin-

guished.
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That there was a watchman on board the ^^ Europe"

prior to and at the time of the collision, and he was

on deck at the time, but at the particvilar moment

of the collision was not in a position to discover the

approach of the ^* Annie Cummings."

That the night was clear and there was no obstruc-

tion to the view of the riding-lights on the ^* Europe."

That the navigators on the ^*Annie Cummings"

saw the lights on the '^Europe" and mistook them

for shore-lights.

That there was no cause for the confusion of said

lights and the navigators of the ^' Annie Cummings"

were grossly negligent in the failure to properly ob-

serve, recognize and distinguish the lights of the

^'Europe" at anchor and the lights on shore.

That in procuring a stipulation for the release of

the '^Europe" from arrest in this proceeding, the

respondents were necessarily obliged to expend, and

did expend, the sum of $1269, and that said sum,

under the circumstances, is a reasonable sum to be

allowed as part of the costs.

Whereas, it is PRONOUNCED, ADJUDGED and

DECREED that the ^^ Europe" is without fault and

the ^^Annie Cunxmings" is solely at fault, and its fail-

ure to properly observe and distinguish the anchor-

lights of the ^^ Europe" is the proximate cause of the

collision; and that the claimant and respondent is

entitled to recover from The Western Transporta-

tion & Towing Company, libelant herein, and re-

spondents to the cross-libel, and against the stipu-

lators herein for the said cross-respondent, the sum

of $3,078.87 as damages and the further sum of $1269
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costs as aforesaid, and additional costs and disburse-

ments to be taxed and allowed, together with inter-

est at the rate of 6% per annum from the date of this

decree on all sums herein allowed and decreed, or

to be allowed and decreed ; and that the writ of exe-

cution and attachment issue out of this court for the

enforcement of this decree.

And afterwards, to wit, on the 29 day of November,

1910, there was filed in said court Evidence in

words and figures as follows, to wit:

[Stipulation Ee Depositions of A. Capelle et al.]

In the District Court of the United States for the

District of Oregon,

WESTERN TRANSPORTATION AND TOW-
ING COMPANY.

Libelant,

vs.

French Bark ^^EUROPE."

THEOPHILE ROLLIER, Master of the French

Bark ^'EUROPE,"
Cross-Libelant,

It is hereby stipulated that the testimony of Mr.

A. Capelle, and of any other members or employees

of the firm of A. Capelle & Company, whom the

claimants in said suit of the Western Transportation

and Towing Company versus the French bark

*' Europe" or libelant in said suit of Theophile Rol-

lier, as master of the bark ^^ Europe," against the

Western Transportation and Towing Company, may
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desire to call as witness in his behalf, may be taken

before the United States Consul at Paris, France, or

before any deputy under said Consul authorized by

law to administer oaths without the issuance of a

commission or other formality other than the ad-

ministration of an oath upon the written interroga-

tories and cross-interrogatories attached to this stip-

ulation ; and that said testimony so taken may be of-

fered in evidence at the trial of either of the above

causes, subject to any objection which may be taken

at the time of offering the same touching the rel-

evancy, competency or materiality of any question

so propounded or answer made thereto. The testi-

mony of any witness unfamiliar with the English

language to be interpreted into English by a sworn

interpreter.

Dated at Portland, Oregon, March 30, 1908.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Claimant and Cross-Libelant.

CAKE & CAKE,
Proctors for Libelant and for Respondent in Cross-

Libel.
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In the District Court of the United States for the

District of Oregon,

WESTERN TRANSPORTATION AND TOW-
ING COMPANY,

Libelant,

vs.

French Bark ^^EUROPE."

THEOPHILE ROLLIER, Master of the French

Bark ^^EUROPE,"
Oross-Libelant,

vs.

WESTERN TRANSPORTATION AND TOW-
ING COMPANY.

Interrogatories [Re Deposition of A. Capelle et al.].

Interrogatory 1. State your name, age, residence

and occupation.

Interrogatory 2. What position or connection, if

any, have you with the firm of A. Capelle & Com-

pany ? If you have any position or connection with

said firm, state how long you have held the same.

Interrogatory 3. What connection, if any, has the

firm of A. Capelle & Company with the firm of A.

D'Orbigny, Faustin & Cie?

Interrogatory 4. State how long, if at all, the firm

A. D'Orbigny, Faustin & Cie, or of A. Capelle &
Company, have been owners or managing owners of

the Fi:ench bark Europe.

Interrogatory 5. State whether or not there is

kept in the office of A. Capelle & Company books of

account showing the earnings made by the bark
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^^ Europe," and disbursements made for the account

of said vessel upon her voyage ; and^f so, whether or

not said accounts extend ov^r the period of five

years.

Interrogatory 6. If the answer to the foregoing

interrogatory be ^^yes" state whether such books of

account are the books of account ordinarily kept in

France by ship-owners or managing owners of ves-

sels, and whether or not said books correctly state

the moneys received by the owners of the ^'Europe"

on account of freight, and on account of bounty

earned by said ship during the last five voyages of

said vessel, and also whether they state the disburse-

ments made upon each voyage of said vessel.

Interrogatory 7. State from said books when was

the outward voyage of said vessel begun in the latter

part of 1902. From what port said vessel sailed.

What was her cargo, and to what place was it car-

ried. What was the gross freight on such outward

voyage. Also state, separately, what bounty, if any

was earned and received by said vessel from the

French government on account of such outward voy-

age. Also state, separately, the disbursements made

for account of said vessel upon said voyage at both

ports of loading and discharge other than disburse-

ments made for wages of master, officers and crew,

and provisions for such master, officers and crew.

Interrogatory 8. State the date when said vessel

began loading her outward cargo ; and also state the

date when such outward cargo was discharged.

Interrogatory 9. State from said books what voy-

age homeward said vessel made after the discharge
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of her outward cargo referred to in Interrogatories

7 and 8. From what port said vessel sailed; what

was her cargo, and to w^hat place w^as it carried.

What w^as the gross freight on such homeward voy-

age. Also state, separately, wdiat bounty, if any, w^as

I earned and received by said vessel from the French

government account of such homeward voyage. Also

state, separately, the disbursements made for account

of said vessel upon said voyage at both ports of load-

ing and discharge other than disbursements made for

wages of master, officers and crew, and provisions for

such master, officers and crew.

Interrogatory 10. State the date w^hen said vessel

began loading such homeward cargo ; and also state

the date when such homeward cargo was discharged.

Interrogatory 11. State from said books when the

ne.st outward voyage of said vessel began. From
what port said^ vessel sailed. What was her cargo,

and to what place was it carried. What was the

gross freight on such outw^ard voyage. Also state,

separately, what bounty, if any, was earned and re-

ceived by said vessel from the French government on

account of such outward voyage. Also state, sepa-

ratel}^, the disbursements made for account of said

vessel upon said voyage at both ports of loading and

discharge other than disbursements made for wages

of master, officers and crew, and provisions for

master, officers and crew.

Interrogatory 12. State the date when said vessel

began loading her outward cargo; and also state the

date when such outward cargo w^as discharged.

Interrogatory 13. State from said books w^hat
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voyage homeward said vessel made after the dis-

charge of her outward cargo referred to in Inter-

rogatories 11 and 12. From what port said vessel

sailed. What was her cargo, and to what place was

it carried. What was the gross freight on such

homeward voyage. Also state, separately, what

bounty, if any, was earned and received by said ves-

sel from the French government on account of such

homeward voyage. Also state, separately, the dis-

bursements made for account of said vessel upon

said voyage at both ports of loading and discharge

other than disbursements made for wages of master,

officers and crew, and provisions for such master, of-

ficers and crew.

Interrogatory 14. State the date when said vessel

began loading her homeward cargo; and also state

the date when such homeward cargo was discharged.

Interrogatory 15. State from said books what

voyage outward said vessel made after the discharge

of her homeward cargo referred to in Interrogatories

13 and 14. From what port said vessel sailed.

What was her cargo, and to what place was it car-

ried. What was the gross freight on such outward

voyage. Also state, separately, what bounty, if any,

was earned and received by said vessel from the

French government on account of such outward voy-

age. Also state, separately, the disbui-sements made
for account of said vessel upon said voyage at both

ports of loading and discharge other than disburse-

ments made for wages of master, officers and crew,

and provisions for such master, officers and crew.

Interj'ogatory 16. State the date when said ves-
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sel began loading her outward cargo ; and also state

the date when such outward cargo was discharged.

Interrogatory 17. State from said books what

voyage homeward said vessel made after the dis-

charge of her outward cargo referred to in Inter-

rogatories 15 and 16. From what port said vessel

sailed. What was her cargo, and to what place was

it carried. What was the gross freight on such

homeward voyage. Also state, separately, what

bount}^, if any, Avas earned and received by said ves-

sel from the French government on account of such

homeward voyage. Also s^^e, separately, the dis-

bursements made for account of said vessel upon said

voyage at both ports of loading and discharge other

than disbursements made for v:ages of master, of-

ficers and crew, and provisions for such master, of-

ficers and crew.

Interrogatory 18. State the date when said vessel

began loading her homeward cargo ; and also state the

date when such homeward cargo was discharged.

Interrogatory 19. State from said books what

voyage outward said vessel made after the discharge

of her homeward cargo referred to in Interrogatories

17 and 18. From what port said vessel sailed.

What was her cargo, and to what place was it car-

ried. What was the gross freight on such outward

voyage. Also state, separately, what bounty, if any,

was earned and received by said vessel from the

French government on account of such outward voy-

age. Also state, separately, the disbursements made

for account of said vessel upon said voyage at both

ports of loading and discharge other than disburse-
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ments made for wages of master, officers and crew,

and provisions for such master, officers and crew.

Interrogatory 20. State the date when said vessel

began loading her outward cargo; and also state the

date when such outward cargo was discharged.

Interrogatory 21. State from said books what

voyage homeward said vessel made after the dis-

charge of her outward cargo referred to in Inter-

rogatories 19 and 20. From what port said vessel

sailed. What was her cargo, and to what place was

it carried. What was the gross freight on such

homeward voyage. Also state, separately, what

bounty, if any, was earned and received by said vessel

from the French government on account of such

homeward voyage. Also state, s^earately, the dis-

bursements made for account of said vessel upon said

voyage at both ports of loading and discharge other

than disbursements made for wages of master, of-

ficers and crew, and provisions for such master, of-

ficers and crew.

Interrogatory 22. State the date when said ves-

sel began loading her homeward cargo ; and also state

the date when such homeward cargo was discharged.

Interrogatory 23. State from said books what

voyage outward said vessel made after the discharge

of her homeward cargo referred to in Interrogatories

21 and 22. From what port said vessel sailed.

What was her cargo, and to what place was it car-

ried. What was the gross freight on such outward

voyage. Also state separately, what bount}^, if any,

was earned and received by said vessel from the

French government on account of such outward voy-
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age. Also state, separately, the disbursements made
for account of said vessel upon said voyage at both

ports of loading and discharge other than disburse-

ments made for wages of master, officers and crew,

and provisions for such master, officers and crew.

Interrogatory 24. State the date when said vessel

began loading her outward cargo ; and also state the

date when such outward cargo was discharged.

Interrogatory 25. State from said books what

voyage homeward said vessel made after the dis-

charge of her outward cargo referred to in Inter-

rogatories 23 and 24. From what port said vessel

sailed. What was her cargo, and to what place was

it carried. What was the gross freight on such

homeward voyage. Also state, separately, what

bounty, if any, w^as earned and received by said ves-

sel from the French government on account of such

homeward voyage. Also state, separately, the dis-

bursements made, for account of said vessel upon

said voyage at both ports of loading and discharge

other than disbursements made for wages of master,

officers and crew, and provisions for such master,

officers and crew.

Interrogatory 26. State the date when said vessel

began loading her homeward cargo; and also state

the date when such homeward cargo was discharged.

Interrogatory 27. State the aggregate amount of

water per day of the master, officers and crew of the

'^Europe" upon her homeward voyage from Port-

land, Oregon, beginning in December, 1907, at the

time of the collision referred to in the libel filed in

this cause.
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Interrogatory 28. State the aggregate daily cost

of subsistence for the master, officers and crew of the

^^ Europe" upon her homeward vo3"age beginning at

Portland, Oregon, at the time of the collision set

forth in the libel filed in this cause.

Interrogatory 29. State whether or not the bounty

paid to vessels such as the ^'Europe," under

the laws of Prance, is paid upon the miles sailed by a

vessel, or whether it has a fixed rate per day ir-

respective of whether the ship is in port, or laid up,

or actually sailing upon a voyage.

Interrogatory 30. State whether or not the books

to which you have referred in giving your answer to

the preceding interrogatories, relative to the earn-

ings and disbursements of the ^^ Europe," are books

in your possession; and if you state that they are,

state whether or not such books correctly state such

earnings and such disbursements.

Interrogator}^ 31. State what premium, if any,

the o\Miers have paid or obligated themselves to pay

upon the bond given by the master of the *^ Europe"

for the release of said vessel in the suit of the West-

ern Transportation & Towing Company versus the

Prench bark '^Europe."

WILLIAMS, WOOD & LINTHICUM,
Proctors for Claimant and Cross-Libelant.

No cross-interrogatories.

CAKE & CAKE.
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[Answers of A. Gr. Capelle to Interrogatories.]

AMERICAN CONSULATE-GENERAL
City of Paris

REPUBLIC OF FRANCE.
I, Albert Gustav Capelle, residing at 81 rue Tait-

bout, in the city of Paris, Republic of France, being

first d'uly sworn to tell the truth, the whole truth and

nothing but the truth, in answer to the interroga-

tories which are annexed to the foregoing stipula-

tions, depose and says as follows

:

1. To the first interrogatory, he saith: Mj^ name

is Albert Gustave Capelle ; age 48 ; 11 rue Roquepin,

Paris, France; occupation shipowner.

2. To the second and third interrogatories, he

saith : I am a partner in the firm of A. Capelle & Co.,

and in the firm of A. d'Orbigny, Faustin & Co., since

both firms were established. Both firms have the

same partners.

4. To the fourth interrogatory, he saith: The

firm of A. d'Orbigny & Faustin are the registered

owners of the french bark ^^ Europe" since she was

built on the 14th October, 1897.

5. To the fifth interrogatory, he saith: Books of

account are kept as described and they extend over

a period of five years.

6. To the sixth interrogatory, he saith: Books

are those ordinarily kept in France by shipowners,

and they correctly state moneys received for freight

and for bounty during the last five voyages, also dis-

btirsements made upon each voyage.

7-10. To the seventh, eighth, ninth, and tenth
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interrogatories he saith: I present the following

statement of particulars for the voj^age No. 5, out-

ward and homeward, leaving Srvvansea May 25, 1902,

for Iquique and from Iquique to Hamburg:

Disbursements at Swansea (out-

ward) fr. 7,753.95

Arrived at Iquique 5 November,

1902.

Disbursements at Iquique.

Inward Fr. 5,533.65. Outward

Fr. 4,459.10
"

9,992.75

Freight on 3473 T 30 Coal Swansea-

Iquique " 37,080.60

Bounty Swansea-Iquique '' 84,827.15

Sailed from Iquique 13th December,

1902, with a cargo of Nitrate bound

for Hamburg.

Arrived at Hamburg March 22, 1903,

& finished discharging April 16,

1903.

Disbursements at Hamburg (inward

and outward) "
7,435 . 10

Freight on 3496 T. Nitrate Iquique-

Hamburg " 49,245.05

Bounty Iquique-Hamburg " 39,193.01

11-14. To eleventh, twelfth, thirteenth and four-

teenth interrogatories, he saith : I present the follow-

ing statement of voyage No. 6 outward and home-

ward :

Commenced loading 17th April & left Hamburg 6

May, 1903, with a cargo of cement bound for Port-

land.
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Arrived at Portland 16 November,

1903, disbtirsements at Portland

(inward and outward) Fr. 20,957.30

Freight cement Hamburg-Portland " 54,330.10

Bounty Hamburg-Portland " 73,203.73

Sailed from Portland 21st December,

1903, with a cargo of wheat bound

for Hamburg.

Arrived in Hamburg 25th April,

1904', & finished discharging 24

May, 1904.

Disbursements at Hamburg (inward

and outward) Fr. 14,672.50

Freight on 3557 T. 94 wheat Port-

land-Hamburg " 86,268.20

Bounty Portland-Hamburg " 54,741.22

15-18. To the fifteenth, sixteenth, seventeenth

and eighteenth interrogatories, he saith: I present

the following statement for voyage No. 7 outward

and homeward:

Sailed from Hamburg 31st May,

1904, in ballast bound for Port-

land.

Arrived at Portland 8th November,

1904.

Disbursements at Portland (Inward

and outward) Fr. 24,679 .
25

Bounty Hamburg-Portland " 70,899.46

Sailed from Portland 6th December,

1904, with a cargo of wheat bound

for Ipswich.
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Arrived at Ipswich 16th of April,

1905, & finished Discharging 18

May, 1905.

Disbursements at Ipswich (inward

and outward) Fr. 19,107.30

Freight on 3552 T. Wheat Port-

land-Ipswich " 89,394.70

Bounty Portland-Ipswich " 50,864.79

19-22. To the nineteenth, twentieth, twenty-first

and twenty-second interrogatories, he saith: I pre-

sent the following statement for voyage No. 8, out-

ward and homeward

:

Sailed from Ipswich 26th May,

1905, in ballast bound for Port-

land.

Arrived at Portland 10th October,

1905.

Disbursements at Portland (inward

and outward) Fr. 22,363.70

Bounty, Ipswich-Portland " 66,212.48

Sailed from Portland 6th January,

1906, for Birkenhead with cargo

of wheat.

Arrived at Birfeftead 8th May, 1906,

& finished discharging May 30th,

1906.

Disbursements at Birkenhead (in-

ward and outward) Fr. 16,059 . 90

Freight on 3547 T. 5 wheat, Port-

land-Birkenhead " 111,517.10

Bounty Portland^Birkenhead '' 48,683.25

23-26. To the twenty-third, twenty-fourth.
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twenty-fifth and twenty-sixth interrogatories he

saith : I present the following statement for voyage

No. 9, outward and inward

:

Sailed from Birkenhead May 30th,

1906, in ballast bound for Portland.

Arrived at Portland 14th October,

1906.

Disbursements at Portland (out-

and inward) Pr. 22,717 . 55

Bounty, Birkenhead-Portland . . . .
" 64,017.30

Sailed from Portland 16th Decem-

ber, 1906, with a cargo of wheat

bound for Antwerp.

Arrived at Amtwerp 8th April 1907,

& finished discharging 4th May, 1907.

D^6sbursements at Antwerp (inward) Fr. 9,431.94

Freight on 3607 T. 326 wheat Port-

land-Antwerp '' 116,614.05

Bounty Portland-Antwerp ^' 47,333.95

27. To the twenty-seventh interrogatory he saith

:

The aggregate amount of wages for the Master, Offi-

cers, and crew of ^'Europe" for the homeward voy-

age from Portland, Oreg. beginning in December,

1908, up to the time of her collision was Francs.

91.70, equal to $17.69 per day.

28. To the twenty-eight interrogatory, he saith:

The aggregate cost of subsistence for the Master,

Officer, and crew of ^* Europe" for the homeward

voyage from Portland, Oregon at the time of the col-

lision was 57 francs per day.

29. To the twenty-ninth interrogatory, he saith:

Bounty is paid at the rate of 1000 miles sailed, and
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when the ship is in port or laid up she does not re-

ceive anything at all.

30. To the thirtieth interrogatory, he saith : Yes,

the books to which I refer are in our possession, and

that we have correctly stated such earnings and dis-

bursements.

31. To the thirty-first interrogatory, he saith:

Bond has been given by the Societe Generale of

Paris, and the lowest rate obtainable was 1% for

each quarter on $41,000. This commission to be in-

creased each month by 1/8%, after the first quarter,

and to be also further increased by commission to

American bankers.

(Signed) ALBERT GUSTAVE CAPELLE.
American Consulate General

City of Paris, $$.

Republic of France.

This is to certify that I, Frank H. Mason, Counsel

General of the United States of America, in the city

of Paris, Republic of France, by virtue of the fore-

going stipulation to me directed, caused the above

named Albert Gustav Capelle, the deponent therein

mentioned, to come before me in the Consulate Gen-

eral, in the city of Paris, Republic of France, on

the 16th day of May, 1908, and the foregoing deposi-

tion subscribed by said deponent, was taken befoi^

me in the said city of Paris, Republic of France, on

the date last named, between the hours of ten A. M.
and twelve noon of said day, and the sme was by
Miss Stella Cominsky reduced to writing. That be-

fore proceeding to examination the said deponent

was by me duly sworn to tell the truth the whole



vs. The French Barque ^^Eiirope/' 87

truth and nothing but the truth, in answer to the

several interrogatories annexed, he made and gave

the foregoing answers ; that the said deposition when

completed was by me read to the said deponent and

the same was thereupon by him in my presence sub-

scribed.

In testimony whereof I hereunto set my hand and

official seal this 20th day of May, 1908.

[Seal] FRANK H. MASON,
American Coimsel General at Paris France, as Com-

missioner.

Filed Jun. 12, 1908. A. M. Cannon, Clerk.

In the District Court of the United States for the

District of Oregon,

WESTERN TRANSPORTATION & TOWING
COMPANY,

Libelant,

vs.

The French Bark '^EUROPE," Her Tackle, Ap-

parel, etc..

Respondent.

Stipulation [Re Supplementary Deposition of A. G.

Capelle].

IT IS HEREiBY STIPULATED by and between

libelant and claimant that the supplementary testi-

mony of Albert Gusta/ Capelle, a witness on behalf

of claimant who has heretofore testified in this case,

may be taken before the U. S. Consul at Paris,

France, or before a deputy of said consul, upon the

written interrogatories and cross-interrogatories
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hereto attached, and that said testimony so taken may

be offered in evidence at the trial of this cause, sub-

ject to any objection noted at the time or made at the

trial, touching the relevancy, competency or mate-

riality of any question or answer of said testimony.

CAKE & CAKE,
Proctors for Libelant.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Claimant.

[Direct Interrogatories Re Supplementary Deposi-

tion of A. G. Capelle.]

In the District Court of the United States for the

District of Oregon,

WESTERN TRANSPORTATION & TOWING
COMPANY,

Libelant,

vs.

The French Bark ^'EUROPE," Her Tackle, Ap-

parel, etc.,

Respondent.

Direct interrogatories propounded to ALBERT
GUSTAi^ CAPELLE, a witness on behalf of claim-

ant.

Interrogatory No. 1. Are you the Albert Gustaf

Capelle who, on the 20th day of May, 1908, or there-

abouts, testified upon written interrogatories in this

cause, before Frank H. Mason, Esq., U. S. Consul

General at Paris, France ?

Interrogatory No. 2. In giving such testimony did

you testify in the French or English language, or did

you testify through an interpreter?
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Interrogatory No. 3. State if you have any cor-

rection to make in answer to the 31st interrogatory

propounded to you at such former examination,

which interrogatory reads; ^^ State what premium,

if any, the owners have paid or obligated themselves

to pay, upon the bond given by the master of the

'Europe' for the release of said vessel in the suit of

the Western Transportation and Towing Company

vs. the French bark 'Europe,' " to which interroga-

tory on your previous examination you replied as

follows: ''To the 31st interrogatory he saith: Bond

has been given by the Societe Generale of Paris, and

the lowest rate obtainable was one per cent, for each

quarter of $41,000; this commission to be increased

by one-eighth per cent., after the first quarter, and

to be also further increased by coramission to Ameri-

can bankers." If you desire to correct said answer

to said interrogatory, make such correction now, and

state what premiiuxi, if any, the owners have paid,

or obligated themselves to pay, upon the bond given

by the master of the "Europe" for the release of said

vessel in the suit of the Western Transportation &
Towing Company vs. the French Bark "Europe."

WILLIAMS, WOOD & LINTHICUM,
Proctors for Claimant.

No cross-examination.

CAKE & CAKE,
Proctors for Libelant.

Supplementary Deposition of A. G. Capelle.

I, Albert G^sta/ Capelle, of the City of Paris, Re-

public of Prance, being first duly sw^orn to tell the

truth, the whole truth and nothing but the truth, in
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answer to the interrogatories annexed to the fore-

going Stipulation, do depose and say as follows

:

1. To the first interrogatory I answer: ^^Yes, I

am the same Albert Gusta/ Capelle, who testified

before Frank H. Mason, Esq., U. S. Consul-General

at Paris on the 20th of May, 1908.

2. To the second interrogatory I answer: *^I tes-

tified in English, translating fcerbally the documents

quoted, from the French into the English language,

and my translation thus made was taken down and

transcribed by the stenographer."

3. To the third interrogatory I answer: The cor-

rection which I now wish to make is as follows:

Bond has been given by the Societe Generale of

Paris, and the lowest rate obtainable was one per

cent for the first three months on $41,000 (forty-one

thousand dollars). This commission of one per

cent was to be afterwards increased monthly by

l/8th of one per cent per month. That is to say,

that the premium for the first three months w^as 1

per cent.

For the fourth month, 1, l/8th per cent

;

For the fifth month, 1, 2/8th per cent;

For the sixth month, 1, 3/8th per cent

;

and so on, increasing by l/8th of one per cent per

month until settlement is made.

ALBERT GUSTAi^ CAPELLE.

U. U. Consulate-General,

Paris, Republic of France,—ss.

This is to certify that I, Frank H. Mason, Consul-

General of the United States of America at Paris,

Prance, by virtue of the foregoing Stipulation, to
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me directed, caused the above-named Albert Gustaf

Capelle, the deponent therein m.entioned, to come

before me in the said city of Paris, France, on the

tst day of September, 1908, and that the foregoing

deposition, subscribed by the said deponent, was

taken before me at Paris in the said Republic of

France, between the bourse of eleven and twelve

A. M. of said day, and that the same was by me re-

duced to writing. That before proceeding to the

examination the said deponent was by me duly sworn

to tell the truth, the whole truth and nothing but the

truth, in answer to the several interrogatories an-

nexed, and thereupon he made and gave the fore-

going answers; that the said deposition when com-

pleted was by me read to said deponent, and the

same was thereupon by him in my presence sub-

scribed.

In testimony whereof I hereunto set my hand and

the seal of this Consulate-General, this first day of

September, in the year 1908.

[Seal] FRANK H. MASON,
Consul-General of the United States of America, at

Paris, France.

Filed Sept. 13, 1908. A. M. Cannon, Clerk.
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[Testimony Taken Before Notary Public]

In the District Court of the United States for the

District of Oregon.

WESTERN TRANSPORTATION & TOWING
COMPANY,

Libellant,

vs.

The French Bark '^EUROPE," Her Tackle, Ap-

parel, etc.,

THEOPHILE ROLLIER,
Claimant.

THEOPHILE ROLLIER, as Master of the French

Bark ^^EUROPE,"
Cross-libellant,

vs.

WESTERN TRANSPORTATION & TOWING
COMPANY,

Respondent.

[Stipulation Re Taking of Testimony Before

Notary Public]

It is hereby stipulated that the testimony of such

members of the officers and cre^^^ of the Bafer

''Europe," claimant and cross-libellunt, may desire

to call as witnesses on his behalf may be taken before

Albert E. Gebhardt, a Notarv Public for the State

of Oregon, 424 Chamber of Commerce building,

Portland, Oregon, on Wednesday, January 8th, 1908,

beginning at the hour of 10 :30 A. M. ; that said testi-

mony may be taken in shorthand by M. H. Potter
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and thereafter transcribed by such reporter; the

signature of the witnesses to the testimony extended

being waived.

It is further stipulated that the questions and an-

swers put to such of said witnesses as do not under-

stand the English language may be interpreted by

P. A. Ganty, said P. A. Ganty being sworn to faith-

fully and correctly interpret such testimony; the

testimony so taken to be admitted in evidence at the

trial of this cause, subject to any objections which

may be made at the reading of such deposition in

open court going to the irrelevancy, incompetency

or immateriality of any question or answer.

P. A. GANTY was duly sw^orn to truthfully inter-'

pret the testimony of the witnesses.

Pursuant to the above stipulation, claimant and

cross-libellant first appeared as a witness on his own

behalf, and being duly sworn, testified as follows :

[Testimony of Theophile RoUier, in His Own Be-

half.]

Direct Examination.

(By Mr. .FLANDERS.)

.Q. What is your name ?

A. Theophile Eollier.

Q. What is your occupation?

A. Deep sea captain.

Q. Of what vessel? A. ''Europe."

Q. How long have you been Master of the ''Eu-

rope"? A. Five years.

Q. How long have you been a deep sea captain?

A. Fourteen years.

Q. How long have you been going to sea?
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A. Twenty-three years.

Q. How often have you been to Portland on the

^^ Europe"? A. Five times.

Q. Have you ever anchored in the Willamette

river before the time you anchored when you were

collided with by the ^^ Annie Cum'mings"?

A. Yes; several times.

Q. How long have you ever laid at anchor in the

river at any one time ?

A. Two or three j^ears ago he was 13 or 14' days

in the river here, anchored.

Q. Where was his ship when the collision with the

^^Annie Cummings" occurred?

A. I was in the Willamette river about abr^.st of

a small sawmill and about a mile and a half from

Linnton.

Q. How long had he been lying there before the

collision took place?

A. Four hours and a half.

Q. Who told you where to anchor?

A. The pilot w^ho was on board his ship.

Q. Did the pilot take your ship from Portland to

where he anchored?

A. Yes, the pilot was on board of his ship when

she was at Irving dock and took her down.

Q. Were you towed down?

A. He had at first two towboats to turn the ship

around after leaving the dock, then he proceeded

down with one towboat and to turn the ship again

around for anchoring they had two again.

Q. Do you know the pilot ^s name?
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A. Captain Pope.

Q. Did the pilot stay on board his ship while he

anchored ?

A. As soon as the ship had anchored he went back

to the ^^ Harvest Queen."

Q. Did he stay on board the ship while the ship

anchored ?

A. No
;
pilots generally stay with the towboat.

Q. Was the towboat fast to his ship until he an-

chored ? A. Yes.

Q. How close to the west side of the Portland

side,—the Linnton side—of the river was his ship ?

A. About 60 to 70 meters.

Q. How much would that be in feet?

A. Seventy meeters would be 230 feet.

Q. Was the river high? A. Yes.

Q. Was there a current or not ? A. Yes.

Q. How many anchors did he have out ?

A. One.

Q. How was the ship heading %

A. Head to the stream.

Q. Did she stay stationery in that position?

A. Her stern would swing three or four degrees.

Q. How large is his ship ?

A. Ninety-two meeters length.

Q. And that would be how long in feet?

A. 303 feet.

Q. That is over all?

A. 88 meters between the perpendiculars.

Q. How much does your ship carry?

A. She carries now 3562 tons of wheat.
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Q. Was his ship loaded? A. Yes.

Q. Ready for sea ? A. Yes, ready for sea.

Q. How large a crew did she have?

A. Twenty-nine.

Q. Where was she bound?

A. Queenstown or Falmouth for orders.

Q. Was he on board his ship when the collision

happened? A. Yes.

Q. What lights, if any, did his ship have out at

the time of the collision?

A. A white light foreward and the same aft.

Q. When did he put up these lights ?

A. At five o'clock P.M.

Q. What size light wus it that he put up ?

A. Forward he had a lamp that size (indicating).

Mr. CAKE.—Ten inches?

A. Eighty-five millimeters of circumference.

Mr. CAKE.—What size in English.

The INTERPRETER.—Eighty-five millimeters.

Mr. FLANDERS.—Is a millimeter a thousandth

—

The INTERPRETER.—Centimeter, not milli-

meter.

Mr. FLANDERS.—How large is it, how big?

A. About 12i/> inches.

Q. In diamter or circumference ?

A. In diameter.

Mr. CAKE.—I will ask to have that light brought

up here for measurement at the next hearing.

A. Certainly.

Mr. FLANDERS.—How about the light aft?

A. A storm lamp he had there.
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Q. Plow large was that ?

A. About 5 inches in diameter.

Q. Where was his lamp forward placed?

A. It was made fast to the foremast stay.

Q. AMat would be forward of the foremast?

A. Yes.

Q. How was it made fast ?

A. There is a little block made fast to the stay and

the rope is passed through this pulley and with that

they hoist the lamp up.

Q. How high above the deck was his forward

light ? A. Twenty-five feet above the deck.

Q. Above the main deck 1

A. The main deck.

Q. Was there anything around his forward light

to cut off the view of the light?

A. No, nothing.

Q. How far off would that light forward be visi-

ble?

A. Two miles ; two miles and a half. They could

see his light from the bridge that is being constructed

now below him and he calculates that is over two

miles.

Mr. CAKE.—I move to strike out that portion of

the answer which has reference to that it could be

seen from the new bridge.

A. Two miles ; two miles and a half.

Mr. FLANDERSL.—Where was his light aft

put ? A. On the spanker-boom.

Q. And how high above the deck was it?

A. Seventeen feet above the deck.
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Q. That is the main deck?

A. The main deck.

Q. After the collision did you change your lights?

A. He didn't change it that night, but the night

after he changed it.

Q. Which light did he change ?

A. The aft light.

Q. Has he been keeping his forward light in the

same position and at the same height above the deck

all the time he has been lying there since the collision,

or not? A. In the same position.

Q. But his stern light he raised afterwards?

A. Yes. He shifted it onto a stay which holds

the spanker-boom.

Q. And how much higher did he raise it after-

ward, if any ? A. About five feet.

Q. Did he see his owti lights burning after they

were lit and prior to the time of the collision ?

A. Yes, certainly.

Q. How were they burning? A. Very well.

Q. Where was he when the collision took place?

A. He was eating.

Q. Have him describe what he heard and what he

afterward saw?

A. He felt the shock of the collision and they

heard the chain rattling through the hawse pipe,

and the mate—his mate—called out, ^^ There's a

collision."

Q. What did he do?

A. Everybody ran on deck. As soon as he put

his head out on the deck he saw^ the steam coming
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out in front. He went on the forward forecastle-

head and the whole of his crew was there already.

Q. Then what did he do ?

A. He heard shouts on board the steamer. He
gave orders immediately to the men to throw out

ropes and he lowered a ladder as well for them to

climb up on to the ship to save life. The men from

the steamer that first came on his ship asked him to

lower one of his boats in order to save life in case any

one was in the water.

Q. Did he lower a boat?

A. Yes,—they were just getting ready to get the

boat off the davits; when they were just about to

lower the boat they shouted that everybody was ac-

counted for. In consequence of pressure on the

ship, that she might get adrift, he gave orders to let

go two more shackles on his chain. At the time of

the collision their chain was not made entirelv fast

;

it was fixed so that it could be easily let go, and at

the time of the collision that chain ran out two

shackles. That is the only way he can account for

his chain not breaking because it ran two shackles.

Q. How long did the cres of the steamboat stay

on board of his vessel after the collision %

A. About two hours.

Q. Did he see his own lights after the collision %

A. Yes; well, as soon as anything could be seen

for steam, as soon as the steam disappeared he

pointed out to his crew and to those of the steamer

that his light was burning brightly. The captain

of the towboat pulled out his poeket-book and by the
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light of the foreward light he wrote down the name

of the captain and that of the ship.

Q. Did he have any conversation with the cap-

tain of the steamboat about the lights ?

A. Not at once because he did not know who he

was.

Q. Did he afterwards?

A. Yes, as soon after the first flurry was over he

asked for the captain of the ^^ Annie Cummings."

He called the captain and told him ^^Look, my light

was very clear."

Q. Did the captain sa}^ anything to you about the

collision ?

A. No, he didn't say anything more.

Q. Did the captain of the '^ Annie Cummings"

make any remark on board your ship in your pres-

ence about seeing the lights before the collision?

A. No, he did not hear anything.

Q. Did the pilot of the ^^ Annie Cummings" make
any remarks to him? A. Yes.

Q. What did he say?

A. He said in the presence of the mate—he was

present, yes—and in the presence of his mate, and

the whole crew too was present,—he made the re-

mark that he mistook the ship's lights for land lights.

Q. Did he say anything more than that about

whose fault it was ?

A. He made some other remarks in the cabin

before the captain.

Q. What were those remarks ?

A. After all the work that was to be done was
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done, the captain invited the pilot down to his cabin

to warm themselves and to take a cip of tea. He
made the remafcr ^^It's my fault."

Q. Who was present when the pilot of the s^am-

boat said ^^It is my fault?

A. There was the captain; there was his mate;

there was the captain of the steamer; there was the

watchman of the steamer and a Chinaman, and the

cook—lady cook of the steamboat.

Q. Ask him if his own vessel got hurt at all in the

collision ?

A. The bowsprit suffered, was damaged, but he

don't think that the hull of his ship got any damage.

Q. What repairs, if any, has he made, or is he

making ?

A. There is a bain which has to be replaced

which makes the bowsprit fast and which was

riveted red hot and holds the stays. There is four

bolts which bind another band which had to be re-

placed; two of the stays have to be changed.

Q. Is he doing any repair work now except to re-

pair the damage done by the collision ? A. No.

Q. Is he doing his work by contract or not?

A. Yes, by contract.

Q. And for how much? A. $840.00.

Q. Are those the repairs which the surveyor said

had to be made? A. Yes.

Q. Does he have to pay for surveyors too ?

A. Yes.

Q. Does he know how much that is?

A. He does not. He does not know.
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Q. HoAv long, if any, has his ship been delayed

by the collision ?

A. On the evening of the 30th the collision oc-

curred—it would be 15 days as he calculates.

Q. Before the repairs are completed?

A. Yes.

Q. Is he having the repairs made as quickly as he

can or not? A. As quick as possible.

Q. His vessel is a French vessel ? A. Yes.

Q. Is she a bounty earner or does she not ?

A. She gets a bounty.

Q. Does she get a bounty when he lies in port or

only when she sails at sea?

A. No, he doesn't earn any bounty by staying in

the harbor.

Q. His bounty under the French law is on the

mileage between ports ?

A. Yes, between ports.

Q. How much is his ship worth to her owners per

day with her crew on board ?

A. He cannot very well answer that, because he

does not know about the insurance question.

Q. It has nothing to do with the insurance.

A. He reckons that the ship with the crew cost the

owners about 600 francs a day.

Q. That is the bare cost ? A. Yes.

Q. 600 francs—$12^.00? A. Yes.

Cross-examination.

(By Mr. CAKE.)

Q. How high from the main deck is your first

yard on the mast, where the light was ?
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A. As near as lie can judge, 10% or 11 meters.

That is 35 feet about.

Q. Then the light was about 10 feet under the

first yard ? A. Yes, about.

Q. Was there a cable or rope from the first yeard

on the foremast to the bow of the boat ? A. No.

Q. Well, then, I understand you to say that the

light was not on the mast, but on the stay ?

A. On the forestay running between from the

foremast.

Q. How many yards are there on your foremast

there ? A. Six.

'Q. And there were stays extending from the

upper yards—from the mast?

A. From the mast.

Q. Then there were how many stays that sup-

ported the foremast? A. Six.

Q. And these extended out in front of the stay

on which the light was fastened?

A. They are away above.

Q. The question was '^They were in front of"?

A. 314 inches around.

Q. The question I asked first was, were these

stays above the stay upon which the light was, in

front of the light? A. No.

Q. How thick were those stays?

A. They vary from 3l^ to 3% inches around in

circumference.

Q. How thi-^k were these stays on which the

light was fastened?
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A. Two together there, 4 inches in circumfer-

ence.

Q. How thick?

A. (Indicating by thic^^feness of umbrella.)

Q. Do I understand the captain to say that the

thickness of the stays upon which the light was fas-

tened was only an inch, not in circumference but in

diameter?

A. That is the diameter (indicating by umbrella).

Q. Measure it and see.

A. An inch and a half.

Q. And there were how many stays there ?

A. Two.

Q. Now, are they right together?

A. Yes, sideways.

Q. Is there any distance between the two stays?

A. No. No interval between, close together.

Q. Were the stays above those upon which the

light was fastened directly above and in front of the

lower stays?

A. They are in front necessarily, but as they are

at a great distance one from the other they form

angles which—these stays at the distance are just

like threads—the further away they get the smaller

they get.

Q. Were the stays above that upon which the

light was fastened of like dimensions, size? Were
the stays above those up on which the light was fas-

tened of like size ?

A. The next one was the same size. After that

they are single and only 3%.
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Q. The second stay is double? A. Yes.

Q. And the same size as the lower stay!

A. The same size.

Q. After that they are what?

A. 3% around.

Q. And only single? A. Single.

Q. What is the distance between the first and

second stay on the mast?

A. About 14 meters. About 46 feet.

Q. From the first to the second mast it is about

46 feet?

A. No, between where the forestav of the fore-

mast is fastened to the mast to where the next stay,

which would be the foretopmast forestay.

Q. On the mast between the first and second stays

46 feet? A. Forty-six feet, yes.

Q. How high was your main deck from the water

at that time?

A. Six feet—just about six feet.

Q. How far down on the first stay was your light

from the mast ?

A. About 16 to 18 feet; he didn't take particular

notice of that. If you wish he can get it exactly.

Q. The light was how far from the yard down

on the stay?

A. He does not know exactly the length of that

stay, but he judges that the light is about in the mid-

dle, about.

Q. Was there more than an ordinary current?

A. Yies; he himself found that there was more

current than generally, and he estimates the current
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at four knots an hour.

Q. Was the ship anchored in the channel?

A. He does not know the river well enough to an-

swer that.

Q. Could the ship feel the current when it was

anchored?

A. Well, he says certainl}^, because the vessel

didn't deviate hardly at all, was straight in line with

the current, and the chain was taut.

Q. Would you be able to say how far the ship was

from the shore opposite Linnton ?

A. That is more difficult. He estimates seven to

eight hundred meters from the St. Johns line.

Q. That would be how many feet?

A. 800—700 first—2315 feet to 2645.

Q. Was it raining at that time, at the time of

the collision? A. No.

Q. How long had you been off the main deck be-

fore the collision ? A. About half an hour.

Q. What time did this collision take place ?

A. Six o'clock.

Q. How do you fix the time ?

A. They sat down at table, it was a quarter past

five and they generally take about three-quarters of

an hour. They weren't quite through when the—it

was within five minutes or so, just about six o'clock

or so.

Q. Was it cloudy at that time?

A. No, there was some stars shining.

Q. You are positive about that?

A. He is perfectly certain.
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Q. See tlie stars when you came out?

A. Perfectly; certain.

Q. Did you look for any stars when you came up ?

A. Yes, yes; certainly.

Q. You looked for stars'?

A. Yes, he made the remark at the time as he

came on deck he couldn't understand how they came

on top of him like that when you could see the stars.

Mr. FLANDERS.—Could he see the stars?

A. Yes, saw the stars.

Mr. CAKE.—That was the 30 od December, 6

o'clock, approximately 6 P. M.

?

A. Yes.

Q. No rain? A. No.

Q. No fog? A. No fog.

Q. No clouds; that is, it wasn't cloudy?

A. It was dark but you could see now and then

the—

Q. You couldn't see the moon?

A. There was no moon.

Q. Did you and the captain of the steamboat

drink any liquor when you were down there ?

A. He took a little cognac with his tea.

Q. Did the captain of the steamboat take any?

A. Yes, his mate and the cook too.

Q. Did he take more than one drink?

A. No, only one, only a small glass.

Q. Did the pilot take any? A. Yes.

Q. Take more than one? A. One.

Q. Just one drink? A. Just one drink.

Q. Did they fall in the water? A. No.

Q. They weren't fully dressed?
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A. The captain had no hat and so he invited them

down. They were cold.

Q. How long have you been with your present

masters, ship owners ? A. Five years.

Q. On the same ship ? A. Yes.

Q. Do you know the name of the captain of the

steamer? A. No.

Q. Do you know the name of the pilot?

A. No.

Q. Would you know the pilot if you saw him ?

A. Yes ; he is a short man.

Q. Describe him.

A. He is an elderly man with a gray mustache,

about his build (the captain's).

Q. Obout five feet six ?

A. He is not quite as tall as the captain.

Q. About five feet six, I presume, an elderly man
with gray mustache? A. That's the pilot.

Q. Gray hair ?

A. Yes. He thinks he would be about 48 years

old.

Q. Any man that we send down can go on the boat

there ? A. Certainly.

The INTERPRETER.—The witness desires to

make a statement. He says that the pilot on takiii

his tea made the remafc that he was going to lose his

job for six month,—in the presence of his mate.

Excused.
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PROSPER AUDOUARD, being first duly

sworn, testified as follows

:

Direct Examination.

(By Mr. FLANDERS.)
Q. What is your name?

A. Prosper Audouard.

Q. What is his position on the ^^ Europe"?

A. Boatswain.

Q. How long have you been on her?

A. On the 23d of this month he had been eight

months on board.

Q. How long has he been at sea ?

A. Twenty-one years.

Q. Were you on deck when the collision hap-

pened? A. Yes, he was on deck.

Q. Where was he standing?

A. On the starboard side on the forward part.

Q. On the forecastle-head? A. Yes.

Q. How long had you been there?

A. About ten minutes.

Q. What was he doing there?

A. He was walking around.

Q. Was he on watch ?

A. Oh, yes, he was on watch.

Q. How long was his watch to run, altogether ?

A. From five to seven was his watch.

Q. Did he see the lights of the steamer before

she ran into him? A. No, he did not see.

Q. How was his ship headed, up towards Port-
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land ? A. Yes.

Q. When did he first see the steamboat which

struck him?

A. He was not on the forecastle deck ; he was on

the main deck. He did not see the steamer before

the collision. He felt the shock of the collision and

then ran up on the forecastle deck.

Q. Ask him if the steamboat had sunk when he

ran up on the forecastle deck.

A. No, she was not down yet.

Q. Was she hanging on to his vessel?

A. The steamer was beginning to sink into the

water.

Q. Was she hanging on to his vessel at all?

A. She was catching the forward part of the

ship.

Q. Now, what direction was the steamboat headed

when he saw her after the collision?

A. The forward part of the steamer was on his

starboard side.

Q. On his starboard side? A. Yes.

Q. So that the steamer was heading toward the

shore of the river on the side he was?

A. Yes.

Q. Now, when he first saw the steamer was she

broadside across his bow, or not?

A. The steamer was broadside across his bow.

Q. Now, did the steamer drift under his bow

or did she go down forward of the ship's jib-boom?

A. The steamer turned over like that (illustrat-

ing) and ttie broke up in the middle.



vs. The French Barque ^^Europe/^ 111

(Testimony of Prosper Audouard.)

Q. Accross his bow?

A. On his anchor chain.

Q. When he went on deck on watch before the

collision, did he see the lights on his own vessel?

A. That is the very first thing he did was to look

for that light when he got on deck.

Q. Was it burning? A. Brightly.

Q. How many lights did he see on his own ship ?

A. The only light he saw was that light on that

stay.

Q. Did he see any lights aft or did he go aft?

A. No, he did not go aft.

Q. How high above the deck was this light for-

ward on the stay?

A. Seven meters and 67 decimals, 7.67, about 25

feet and about 3 tenths.

Q. Was that light burning at the time of the col-

lision ? A. Very clear.

'Q. What color light was it? A. White.

Q. Was there anything which cut out its view?

A. Nothing whatever.

Q. After the collision did he see the light aft?

A. Yes, he saw it.

Q. Was it burning ?

A. It was very clear also.

Q. How long after the collision was that ?

A. About ten minutes after.

Q. Was the light put up after the collision aft?

A. It was put up there at five o'clock the same as

every day.

Q. You went on board the steamer, did you, down
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on the steamer to heop rescue the people, didn't you?

A. He made a ladder fast and threw it over the

side and went down himself to make sure it was in

good shape, and he went on the steamer. He went

down the ladder on to the steamer.

Q. Did you talk at all to the captain of the

steamer ? A. No.

Q. To the pilot? A. No.

Q. Did you hear them talk? A. No.

Q. You didn't hear either the captain or the pilot

say anything as to why the collision happened then?

A. No, he didn't.

Q. How long was it before the boat sank?

A. About ten minutes or quarter of an hour.

Q. Where on his ship did he put the ladder that

he went down on?

A. Just over here, over the bowsprit, and over

this chain here (indicating.)

Q. And on the starboard side of his ship?

A. Starboard side.

Cross-examination.

(By Mr. CAKE.)

Q. Was the steamer sinking when you first no-

ticed her position ? A. Yes.

Q. Did you see lights on the steamer after she

struck ? A. No.
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FRANCOIS MORCEL, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. FLANDERS.)
Q. What is your name ?

A. Francois Morcel.

Q. What are on the '^Europe"?

A. He is able seaman.

Q. Were you on her at the time of the collision?

A. Yes.

Q. Where was he when the collision took place,

on deck or below?

A. He was in the mess house below.

Q. Eating your dinner?

A. Well, they were just about through eating.

Q. You may state whether the '^Europe" had

any lights out at the time of the collision.

A. Yes, he noticed that there was a light forward

and a light aft.

Q. When w^ere those lights lighted that night?

A. At five o'clock. He lighted them himself.

Q. Was it his duty on shipboard to attend to these

lights? A. Yes, that's his duty.

Q. Every day? A. Every day, he says.

Q. Ask him what color those lights were.

A. White.

Q. How high above the deck was the light for-

ward? A. Seven meters and 67, 25 feet.

Q. How high was the light aft above the deck?
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A. Five meters and 30 or 35, that is, 5.30, 17 feet

and a fraction.

Q. Were the lights burning brightly at the time

of the collision, or not?

Q, Yes, very clear.

Q. How far could they be seen ?

A. Two miles.

Q. Did he hear the captain or pilot of the steam-

boat say anything about the collision after they

came on board the ship ? A. No.

A. All he knows is this, that they stood under the

light when either the captain or the pilot asked his

own captain his name and the name of the ship.

That's when his captain called the attention of the

whole crew and of his man whim he didli't know,

whether he was captain or pilot, to the fact that the

lights were perfectly clear.

Cross-examination.

(By Mr. CAKE.)

Q. Did you ever see these lights two miles off?

A. No, he has never been awa}^ from on board

that distance to notice.

Q. How long had you been down below before the

accident? A. From since 5 :10.

Q. Was it dark? A. Yes, it was dark.

Q. Cloudy? A. No. No.

Q. Clear, sky clear?

A. There was clouds in the skv but it was clear in

between. It was not a bad night.

Q. Could he see the stars?

A. Yes. They didn't look for stars just at the
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time of the accident.

Q. You looked for stars after the accident?

A. They looked around and saw stars.

Q. It wasn't raining? A. No.

Q. Had it rained any that day?

A. He does not remember. It was pretty nice

weather.

Q. Will you swear that it wasn't raining within

half an hour before that accident happened ?

A. lie does not recollect.

Q. When you went down below to get your sup-

per would you swear it was not raining ?

A. It was nice weather at five o'clock when he

lighted the lights.

Q. What does he mean by nice weather ?

A. It was clear, there w^as no rain,—no wind.

Q. And you could see the stars then?

A. It was not quite dark yet.

Q. Was the sky clear?

A. He didn 't pay very much attention to that.

Excused.

Adjourned until 9 A. M. Saturday, January 11th,

1908.

Portland, Oregon, January 11, 1908.

9 :40 A. M.

[Testimony of Francois Chap de Laine.]

FRANCOIS CHAP DE LAINE, being first duly

sworn, testified as follows:

Direct Examination.

(By Mr. FLANDERS.)
Q. What is your name?
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A. Francois Chap de Laine.

Q. What position has he on the ^^ Europe"?

A. He is second mate.

Q. Was he on her at the time of the collision with

the ^^Annie Cummings"? A. Yes.

Q. Where was he at the time of the collision, on

deck or below? A. Down below.

Q. What was he doing down below?

A. They were eating.

Q. Were you in the cabin with the captain ?

A. Yes.

Q. What lights, if any, were put up on on the

^'Europe" the afternoon or evening of the day of

the collision?

A. At five o'clock on that day there was lights

put up, white lights, forward and aft, one forward

and one aft.

Q. Were those lights burning at the time of the

collision ?

A. Yes, they were burning distinctly.

Q. Where was the light forward put?

A. It was about 25 to 26 feet above the deck.

Q. Above the main deck? A. Yes.

Q. To what was that lamp suspended?

A. It was made fast—it w^as hoisted by a rope

going through a pulley made fast to the stay forward.

Q. To one of the forestays?

A. To the forward forestay.

Q. Was there anything around the light itself to

cut off the view of the light ?

A. No, it was very visible all around.
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Q. Where was the light aft put up?

A. It was made fast to a bolt on the under side

of the spanker-boom.

Q. And how high was the light aft above the deck ?

A. Seventeen to eighteen feet.

Q. How high is the top of the rail of the *' Eu-

rope" above the main deck?

A. It comes to the height of his (the witness')

shoulders, about a meter and a half, a little over four

feet and a half; near five feet.

Q. Is this the light, which Captain Rollier has

produced, the light which was hanging forward on

the '^Europe" the night at the time of the collision?

A. Yes, that's the one.

(The light produced is now measured and the

diameter of the globe thereof found to be 10% meas-

ured from the outside of the base and 8% inches in

height from the base of the glass to the top of the

glass.)

Q. What was the size of the lamp Which was car-

ried aft compared with the size of the lamp pro-

duced here, the lamp carried forward?

A. About half the circumference.

Q. Since the evening of the collision and up to

the present time while the ^'Europe" has been lying

at anchor in the Willamette river, has the forward

light been hung at night in the same position as it

was hanging at the time of the collision ?

A. No ; the position of the forward light has never

been changed.

Q. Then each night the forward light since the
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collision has been put in the same position and at

the same height above the deck as it was at the time

of the collision?

A. Every night the light has been put in the same

place.

Q. How about the light at the stern?

A. The light aft has been raised about three foot

above the original position.

Q. Were the lights of the ^'Europe" changed at

all the night of the collision ?

A. They remained in the same position all the

night.

Q. Were either of the lights put out through the

shock of the collision? A. No, neither.

Q. When you came out on deck after you heard

the shock of the collision, where did you go ?

A. On the forward forecastle deck.

Q. Had the crew of the steamboat gotten yet on

board your vessel? A. No, not yet.

Q. Did he see the captain of the steamboat after

the captain came aboard his ship? A. Yes.

Q. Did he see the pilot of the steamboat after the

pilot came on board his ship? A. Yes.

Q. After the captain came aboard his shij^ did ho

liear him say anything about the collision?

A. Yes.

Q. What did he say?

A. He asked his captain his name and the name
of the shi]) which he inscribed in his note-book by th(^

light of the foi'ward light.

Q. Did the captain of the steamboat say anything
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in his presence or hearing about how he happened to

run into the ^'Europe"? A. Yes.

Q. What did he say ?

A. He said in reply to a remark from his captain

that the lights were burning brightly, he said, yes.

Q. Did he say anything more than that?

A. No, he did not hear anything more.

Q. Did he hear the pilot of the steamboat say

anything ? A. Yes.

Q. What did the pilot say ?

A. He heard him say before several peiple that he

mistook their lights for land lights.

Q. Who was present when the pilot of the steam-

boat said this?

A. Several of the ship's crew and several of the

steamer's crew.

Q. Where was the pilot when he said this?

A. On the forecastle-head.

Q. When did he say this, when he first came on

board ?

A. No, not immediately after he came on board.

Q. Who of the crew of his ship were present when

he said this ?

A. It was dark so he did not recognize any par-

ticular one out of the crew, but he knew that there

were several present from the steamer.

Q. Who of his own crew?

A. There was, beside himself, the mate, the cap-

tain and nearly every one of the crew.

Q. Did he hear the pilot of the steamboat say

anything about the collision after that ?
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A. No, because he sta}' ed on the forecastle deck.

Q. He didn't go below with the captain and the

pilot of the steamer?

A. He went down with them to take a cup of tea,

but he didn't stay there long enough to hear an}^-

thing said.

Q. After the steamboat struck his ship did his

ship drag any ?

A. They drifted during the collision at the

moment of the impact.

Q. Does he know how far they drifted?

A. About half a mile.

Q. On wdiat side of the river was his ship an-

chored when the collision took place, on the side

towards St. Johns or the Side towards Linnton?

A. On the Linnton side.

Q. When the collision took place? A. Yes.

Mr. CAKE.—I object to the interpreter interpos-

ing his own question, except to doing anything he is

asked.

Mr. FLANDERS.—After your ship was anchored

under the direction of the pilot, did her position

change until the collision? A. No.

Q. Did she drag her anchor at all until she was

struck by the steamboat? A. No.

Cross-examination.

(By Mr. CAKE.)

Q. Do you understand English? A. No.

Q. The light was fastened on the forestay?

A. Yes.

Q. Fastened on a pulley, pulled up by a pulley,
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fastened by a rope; it was fastened to the forestay

by a rope ?

A. To the stay theie was a pulley block made fast

a//d through that pulley the piece of rope went.

Q. Fastened to the light?

A. Fastened to the light—fastened to the handle

on the top of the light.

Q. What distance was there from the top of the

lantern and the stay where the pulley was fastened?

A. There was no distance ; it touched the pulley.

Q. How long was the pulley block?

A. One-third of a foot.

Q. A small pulley block ?

A. A small j)ulley block.

Q. How far from the Linnton shore was the ship

at the time of the collision ?

A. They were not at Linnton, they were opposite

a sawmill before you get to Linnton.

Q. How far from the west shore was the ship ?

A. About 80 meeters, that is, about 260 feet, 240

feet from the w^est shore.

Q. How long had you been lying there?

A. They let go the anchor at half past one in the

afternoon and had been there until the collision oc-

curred.

Q. Were there electric lights on both Iwreft, east

and west sides ? A. Yes.

Q. Were there electric lights at the mill abreast

of where you were ?

A. He didn't notice about the sa\nnill but lie

distinctly saw the lights of Linnton.
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Q. How far this side of Linnton were you?

A. One mile.

Q. Was it pretty dark?

A. It was dark, but clear.

Q. What does he mean by that?

A.. It was dark but the hoi-izou was clear. He
means that there was no fog.

Q. When you say clear, you mean there was no

fog or rain ? A. Yes.

Q. That 's what you mean ?

A. Yes, exactly.

Excused.

[Testimony of Jean Marie Roussel.]

JEAN MARIE ROUSSEL, l)eing first duly

sworn, testified as follows:

Direct Examination.

(By Mr. FLANDERS.)
Q. Ask him his name.

A. Jean Marie Roussel.

Q. What position has he on the ^^ Europe"?

A. He is what they call second captain, chief

officer, first mate.

Q. How long have you been on the '^Europe"?

A. Next May it will be five years.

Q. As chief officer? A. Yes.

Q. How many times has he been to Portland?

A. This is the fifth yo3^age to Portland.

Q. How long has he been a chief mate ?

A. Tweove years.

* Q. How long has he been going to sea?

A. Twenty-two years.
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Q. On his voyages to Portland before the present

voyage has his ship ever laid at anchor in the Colum-

bia or Willamette rivers?

A. They anchored several times in the Columbia

;

they anchored at St. Helens with a towboat.

Q. Has he ever laid at anchor in Portland after

she got loaded or bc^fore she got a loading berth?

A. Yes, thev have anchored in the Willamette

after being loaded and before being loaded and be-

fore taking out ballast.

Q. How long before this present voyage has he

ever laid at anchor here in Portland at one time?

A. Several days, two days, three days; once a

week. Pown the river once he staved 22 days at

anchor.

Q. At Astoria? A. At Astoria, yes.

Q. Was he on board of his ship at the time of the

collision ? A. Yes.

Q. Was he on deck?

A. They were at dinner, a French dinner.

Q. You were in the cabin with the captain ?

A. Yes, with the captain.

Q. What lights, if any, were burning on the

''Europe" at the time of the collision?

A. We had two white lights, one forward and

one aft.

Q. Is this the light which has been produced the

light which was burning forward ?

A. Yes, that is the light.

Q. When was that light lit and put up ?

A. He gave orders for the lamp to be lighted at
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sundown. It was about 4-20 when he gave orders

to have it lighted.

Q. When was it lighted ?

A. Twenty minutes to five.

Q. Where was the light forward put?

A. It was made fast to the forestay.

Q. How^ high above the deck?

A. Between 25 and 26 feet from the deck.

Q. That is the main deck?

A. Yes, the main deck.

Q. Where was the light at the stern put up ?

A. The light aft w^as made fast to a bolt running

through the spanker-boom, at the end of the spanker-

boom.

Q. And how^ high above the deck?

A. Between 17 and 18 feet.

Q. Above the main deck?

A. Above the main deck.

Q. What was the size of the light which he car-

ried aft compared with the size of this light ?

A. It is rather less than half the size of this one.

It is a storm lamp.

Q. What does he mean by a storm lamp ?

A. That is, a storm lamp is a French name given

to tliat kind of lamp that they carry aft, and those

lamps can be found here in this town. They are

called storm lamps because they are calculated not

to go out in the w^orst storm.

Q. It is a lamp they use at sea in bad weather?

A. No, they don't use these storm lamps at sea,

they only use them when they are anchored.
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Q. How long has this lamp been on his vessel ?

A. For the five years he has been on board he has

never had any other.

Q. He has used that for a bow lamp ever since

he has been on board that ship ?

A. Yes, he has always had that forward.

Q. How was it burning that night, brightly or

not?

A. That light was very clear. He has never had

to find any fault with that lamp. It never went out.

Q. How about the light at the stern ; how was that

burning ?

A. It was vivid and clear, as strong as this one.

Q. Has the light at the bow of his vessel been

changed in its position since the collision "^

A. No, it has never been changed.

Q. Has the light at the stern been changed?

A. It has been changed by orders of the captain

who expressed himself when asked to the effect that

the thought it might be better a little higher; al-

though since he has been on board he has never had

it put anywhere except at the end of the spanker-

boom.

Q. Did they rais it? A. Yes.

Q. How much? A. Eighty centimeters.

Q. How many feet?

A. Three feet in English.

Q. What did he do after he felt the shock of the

collision ?

A. When he felt the shock he called out to the

captain, ^^ There is a collision."
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Q. What did he do then ?

A. He rushed forward. He noticed then that

there was a steamer across, broadwav across the

bows. That is about all he could distinguish for

steam.

Q. Which way was the steamship headed, toward

the Linnton side of the river or the St. Jolin's side?

A. He could not sav which way it was headed be-

fore the collision.

Q. I mean when he saw^ it ?

A. It was cross-ways across his bows.

Q. ,But which way was the bow of the steamer?

A. That he cannot say for himse?; he can only

go by w^hat the pilot said.

Q. Had any of the crew of the steamboat come

on board of his vessel when he got on the forecastle-

head?

A. There were already three or four on the fore-

castle-deck when he got there—the salving had al-

ready begun.

Q. Did he hear the captain of the steamboat say

anything about the collision after he came on board

the ship? A. Yes.

Q. What did he say?

A. First thing he did was to ask the captain his

name and the name of this ship, which he inscribed

by the light of this lamp.

Q. Did the captain say anything then, or at any

other time, in his presence, alwut the collision?

A. No, he has not heard any further remarks ex-

cept that when it was pointed out to him that the
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lights were hving and clear as soon as he got on deck,

he replied, 3^es.

Q. Did the pilot of the steamboat say anything in

his presence at any time after he came on board his

ship about the collision? ",

A. Yes, he heard him.

Q. What did he say?

A. ,He said when asked, that he had mistaken the

lights of the ship for land lights.

Q. Who was present when the pilot said this?

A. First of all there was his own captain; then

there was the captain of the steamer ; there was the

chief engineer, the chief officer and his wife, and a

Chinaman.

Q. Where was this ?

A. In the cabin w^hen taking a cop of tea.

Q. Did the pilot say anything abont losing his

license? A. Yes.

Q. What did he say ?

A. He said it was entirely his fault and that he

would get the sack for six months.

Q. After you ship was first anchored the after-

noon of the day of the collision, did her position

change at all until the time she was struck by the

steamboat ?

A. No, there has been no change whatever; she

remains exactly as the pilot fixed her.

Q. She cai?? down in charge of a pilot, did she?

A. They went down from here with thc^ pilot on

board and in tow of two towboats.

Q. Does he know the name of the pilot?
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A. No.

Q. Your ship did not drag at all at the time of

the collision?

A. The ship did drag, but not before.

Q. She did not begin to drag until the steamboat

struck her? A. No.

Cross-examination.

(By Mr. CAKE.)

Q. Is there anybody on board your ship that can

talk better English than either you or the previous

witnesses ?

A. No, he does not know of anyone. There w^as

a watchman on board who speaks perfect English,

not belonging to the crew. He was a man put on

board by the boarding-house.

Q. Is he still on board?

A. No. He was dismissed the next day. The

captain can find him when he is wanted.

Q. Was he, the watclmian, in the cabin when the

com^ersation took place ?

A. No, he was not there ; he don't think he was.

Q. Did you talk with any others of the crew of

the ^^Cummings"? A. No.

Q. How long was the pilot in the cabin ?

A. About three-quarters of an hour.

Q. AVcre you there all that time? A. Yes.

Q. Were you conversing about the accident all

the time or a large portion of the time?

A. A part of what he related before ; he did not

understand the conversation as it was being carried

on between the captain of the steamer and the pilot.
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Q. The question was, was he there all the time^

A. Yes, he was there all the time.

Q. Did you understand what the pilot said?

A. He understood that to which he gave his tes-

timony previously.

Q. Did he understand anything else the pilot

said ? A. No, he did not understand any more.

Q. You could hear any conversation that was had

there ?

^. He could hear, but he could not understand.

Q. Do you understand English better than the

captain. Captain Rollier? A. He cannot tell.

Q. Do you understand what I am saying to the

interpreter? A. No, he didn't catch.

Q. Do you imderstand what I am saying to the

interpreter ? A. No.

Q. What were you doing in the cabin when you

were there during the three-quarters of an hour?

A. After the collision they invited the captain,

pilot, and so forth, down to have a cup of tea, into the

cabin, and then the whole of the crew of the ''Annie

Cummings'' was treated to a cop of tea, as at the

time of the collision they were at table ; they finished

their meal with a cup of tea.

Q. Did the captain of the ''Annie Cummings'^

ask 3^ou to put him ashore at Linnton, or, rather, to

put him ashore anywhere ?

A. No, they called on a passing steamer.

Q. Before the steamer came up, the passing

steamer came up, did the captain or any of the

"Cummings" crew or officers ask to be put ashore?
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A. No.

Q. Fi they did, you didn't understand them, did

you ? A. No.

Q. How long after the accident did the passing

steamer reach the ^^ Europe"?

A. About three-quarters of an hour.

,Q. Then the pilot and the captain of the ^^Cum-

mings" were in the cabin until the passing steamer

passed at the ^^ Europe"?

A. They got on deck and called attention of tliat

steamer which came alongside and took them on.

Q. And you were in the cabin during all the time

that the officers of the ^
' Cummings '

' were there ?

A. Yes, he was there all the time; he never left

the place.

Q. Sitting at the table all the time ?

A. He was in the cabin himself all the time listen-

ing if he could understand anything.

Q. And he couldn't? A. No.

Q. Did the pilot speak in French or English?

A. English.

Mr. FLANDERS.—'Have him state in English

what the pilot said about its being his fault. An-

swer in English.

The WITNESS.—What for you brought ship for-

ward. He said, I don't know, my fault, that's my
caput for six month.

Mr. CAKE.—He used the word caput?

A. Caput is the word he understood him to use.
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ALEXANDER GUIGAN, being first duly sworn,

testified as follows

:

Direct Examination.

(By Mr. FLANDERS.)
Q. Your name is what ?

A. Alexander Guigan.

Q. Are you a sailor on the ^^ Europe'"?

A. Yes.

Q. Do you understand English?

A. ,No, not at all.

Q. How long has he been on the ^^ Europe"?

A. Seven and a half months.

Q. Was he on her at the time of the collision with

the steamboat ^^ Annie Cummings"?

A. ,Yes, on board.

Q. Was he on deck when the collision happened ?

A. No, he was below at table.

Q. Were there any lights burning on the ^^ Eu-

rope" at the time of the collision? A. Yes.

Q. What lights were they?

A. Two white lights.

Q. Where were they?

A. One w^as forward under the forestay and the

other was aft from the spanker-boom.

Q. How high above the deck was the light for-

ward? A. Seven meters and 67 decimals.

Q. How many feet would that be ?

A. Twenty-five feet and a fraction.

Q. And how high above the deck was the light

astern? A. 5.32—171/2 feet.



132 The Western Transportation etc. Company

(Testimony of Alexander Gnigan.)

Q. That is above, in each case above the main

deck? A. Yes, above the main deck.

^Q. Were the lights burning at the time of the col-

lision? A. Yes, they were burning.

Q. Clearly, or not ? A. Yes, very clear.

Q. When were they lighted?

A. About five o'clock.

Q. Has the location of the light forward been

changed since the time of the collision ?

A. It is always the same; remains always the

same.

Q. Has the light aft been changed since the cZooi-

sion ?

A. The captain gave orders to have it raised a lit-

tle higher. Q. How much higher?

A. He is not quite certain; somewhere about one

meter, that is about three foot.

Q. When he came out on deck after the collision

what did he do ?

A. They came forward on the forecastle deck

and passed ropes over to save life.

Q. How was the steamboat lying when he went

out on the forecastle ?

A. She was across our chain.

Q. Which side of the river was she heading to

—

the steamboat?

A. He cannot say, because the steam was below

them and they could not see which was the head and

which was the stern.

Q. jHow long did the steamer lie there until she

sank?
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A. Somewhere about twenty minutes, lie thinks.

Q. Did you see the light of your ship burning

after the collision? A. ^es.

Q. Both lights ? A. Yes, both lights.

Q. After your ship was anchored in the afternoon

of the collision did she drag her anchor or change

her position until the steamboat ^^ Annie Cummings'^

clooked whth her?

A. ,Not at all; they remained in exactly the same

position.

Cross-examination.

Q. Did you measure the height of the light above

the main deck? The forward light?

A. Yes, he measured it.

Q. When did you measure that ?

A. After the collision.

Q. How long after?

A. The following morning.

Q. Had the light been taken down before you

measured it, before he measured it?

A. It was when they let down the light in the

morning he measured it.

Q. Anybody else measure it? A. Yes.

Q. Who was that?

A. The boatswain himself and another able-

bodied seaman.

Q. Did the captain measure it?

A. He doesn't know, he was not there wneh he

measured it.

Q. How high is the forecastle deck above the

main deck? A. About two meters.
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Q. How many feet?

A. Six or seven feet. Six foot nine inches.

Q. About 63/4 feet? A. Yes.

Excused.

[Testimony of Charles Vaudelet.]

CHARLES VAUDELET, being first duly sworn,

testified as follows:

Direct Examination.

(By Mr. FLANDERS.)
Q. Your name? A. Charles Vaudelet.

Q. You are a sailor on the ^'Europe"?

A. Yes.

Q. Do you understand English? A. No.

Q. Able seaman? A. Yes.

Q. How long has he been on there ?

A. Seven and a half months.

Q. Was he on her at the time of the collision ?

A. Yes.

Q. Was he on deck or below ?

A. He was at table.

Q. Did he come out on deck after the collision ?

A. Immediately after the collision.

Q'. Where did he go ?

A. On the forecastle deck.

Q. When he got up there had any of the people

from the steamboat gotten on board his ship ?

A. Yes, there was one man there had climbed up

by one of the chains.

Q. Did he see the steamboat? A. Yes.

Q. How was she lying?
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A. Across on lier chain.

Q. His anchor chain *?

A. Yes, the anchor chain.

Q. Could he tell in which direction, towards which

shore the steamboat was heading then ?

A. No, he cannot^ say. All he can say he saw the

funnel on the port side.

Q. On the port side of his ship ? A. Yes.

Q. And how was his ship heading, toward the

current ? A. Yes.

Q. Were any lights burning on board of \isi ship

at the time of the collision ?

A. Yes, two lights.

Q. What color? A. White.

Q. Where were they ?

fA. The forward light was under the forestay and

the light aft w^as on the spanker-boom.

Q. How high was the light forward above the

deck? A. 7.67 meters.

Q. How does he know it was that high ?

fAi, They measured it.

Q. Did he see it measured? A. Yes.

Q. When did they measure it?

A. The following morning.

Q. How high was the light astern, above the

deck? A. 5.30 meters.

Q. Has the location and height of the light for-

ward been changed since the collision ? A. No.

Q. Has the light aft been changed since the col-

lision ? A. Yes, it has changed.

Q. How much? A. One meter about.
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Q. How were the lights burning at the time of

the collision? A. Very well.

Q. Did his ship change her position at the time

she was anchored by the pilot until the time of the

collision? A. No.

Q. She didn't drag her anchor?

A. They dragged at the time when the steamer

struck her.

Q. But they didn't drag before?

A. Not before the collision.

Q. Was she moved by any boat to any other place

and after the pilot left her ? A. No.

Q. From the time the pilot left the ship the after-

noon of the day of the collision w^as the position of

his ship shifted by any other boat until after the

time of the collision? A. No.

No cross-examination.

[Testimony of Captain Theophile RoUier

(Recalled).]

Captain THEOPHILE ROLLIER recalled:

Direct Examination.

(By Mr. FLANDERS.)
Q. How high is the rail of your ship above the

main deck? A. One and a half meters.

Q. That is about five feet? A. Yes.

(J. How high is the forecastle-head above the main

deck? A. 2.30 meters.

Mr. CAKE.—How many feet would that be?

A. Seven and a half feet.

Mr. FLANDERS—How high is your poop deck?
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A. The same height/^.

No cross-examination.

Excused.

United States of America,

State and District of Oregon,—ss.

I, Albert E. Gebhardt, a Notary Public in and for

the State of Oregon, do hereby certify that the dep-

ositions of Theophile Rollier et al. hereinbefore ex-

tended were taken before me at Room 424, Chamber

of Commerce Building, Portland, Oregon, beginning

with Wednesday, January 8th, 1908, at the hour of

10 :30 A. M., pri^suant to the stipulation set forth on

pages one and two thereof.

Each of said witnesses iso testifying, before pro-

ceeding to testify, was by me duly sworn and cau-

tioned that he was under the pains and penalties of

perjury for testifying falsely.

P. A. Canty acted as interpreter, and before pro-

ceeding to interpret was by me duly sworn and cau-

tioned to truly, honestly, faithfully and accurately

interpret into French the questions propounded to

the respective witnesses, and to translate into Eng-

lish from French the answers given by each of said

witnesses to such question.

In witness whereof, I have hereunto set my hand

and affixed my notarial seal, on this the 18th day of

January, 1908.

[Seal] ALBERT E. GEBHARUT,
Notary Public in and for the State of Oregon.

Filed Nov. 29, 1900. A. M. Cannon, Clerk.
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Portland, Oregon, October 8, 1908. 10

10 A. M.

[Testimony of Charles Spinner, for Libelant.]

CHARLES SPINNEE, a witness called on behalf

of the libelant, being first duly sworn, testified as fol-

lows:

Direct Examination.

(Questions by Mr. CAKE.)

Captain Spinner, what is your full name ?

A. Charles.

Q. Captain, what is your occupation?

A. Steamboat-man.

Q. How long have you been in the steamboat busi-

ness?

A. Virtually all my life to sea and steamboating

—

steamship.

Q. How long on the Willamette River?

A. Well, I started here in 1875. I have been

away different times up on Snake River and the

Yukon
;
probably been away, say eight or nine years

altogether, away from the Willamette. The rest of

the time I have been here on the Willamette and

Columbia.

Q. Speak so the Court can hear you. The// about,

approximately, how many years have you been en-

gaged in steamboating on the Willamette River?

A. From 23 to 25.

Q. In what capacity have you been on the river

—

as a captain, or pilot, or what?

A. Everything. I started in as a deck-hand.

From that went to mate, from that to pilot, and been
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master of very near every boat on the river.

Q. How long have you been piloting on the river?

A. 'My master's and pilot's license now is No. 17.

Two of those are five years. The rest are one year.

Q. Were you a pilot, duly licensed pilot, on the

30th of December, 1907 ? A. I was.

Q. On December 30, 1907, what boat had you

charge of?

A. I was pilot on the '

' Cummings. " The captain

always has charge of the boat.

Q. And where were you bound for that night ?

A. We were going to La Camas with machinery.

We had left the Albina dock, loaded at Albina.

Q. What time did you leave the dock at Portland?

A. Well, I couldn't say exactly. There was no

clock in the pilot-house of the '^Cummings. "

Q. What time did you leave St. Johns?

A. Well, we didn't stop there. According when

we got into collision with that ship, the second en-

gineer claimed that it 5 :55 by the clock in the engine-

room.

Q. When you struck? A. When we struck.

Q. Now, Captain, you may state the facts with

reference to this collision—just how it came about,

and the facts in general, and I will call your atten-

tion to anything that you may omit.

A. Well, we left Albina dock. I was in charge

;

that is, in charge of the pilot-house—the captain was

aboard. And going down everything went well until

we got down just below St. Johns. It was quite dark,

and there was a heavy current, and quite a little drift
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running. In a case like that we keep close watch

so as not to run over drift and break rudders or any-

thing.

Q. State how high the water was in the river.

A. I couldn't do that.

Q. How swift the current was as compared with

the ordinary current in the river?

A. I should judge it was about from five to six

mile current in the river. In going down, in looking

for the drift, I saw nothing till I saw a white kind of

a light shade on the water. As soon as I did, I put

my wheel hard-over, and the next thing I see, I was

right alongside of this jib-boom, right straight down

on her port side, which would have been on the east

side of her jib-boom. I put the wheel over, and sw^ung

the boat's head clear, but I couldn't swing it back

again ; and she come around and struck sideways on

the jib-boom of the ship, like that; we was laying

about like that, but swinging. There w^as no light

visib^Z on that ship whatever, from the position that

I held in the pilot-house, and the only way that I saw

the ship was by the reflection of the electric lights

from our lower deck shining on her hull. When I

first saw it, I didn't know it was a ship. I knew
it was something there, and I put my wheel over.

From the time I saw it till the time the boat struck,

I should judge it would be about three seconds.

Q. Now, Captain, were you coming head-on or

not?

A. Well, I don't know how that would be in court.

I suppose ''head-on" you would have to be perfect.
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But it was so near head-on that I wouldn't like to

swear it wasn't head-on. We might have been one

degree off from head-on.

COURT.—One point?

A. No, one degree. One point is 11 degrees.

Q. Were you in the channel after you left St.

Johns? Just describe to the Court what the direc-

tion would be from St. Johns on the east side toward

the boat on the west side—what w^ould be the direc-.

tion of the channel.

A. We always run there from St. Johns down to

an old dock, that is washed out now, called Watt's

dock.

Q. Which side is that on?

A. That is on the west side. We go down close

there. There is a little gradual bend in the river

there all the time. In running steamboats and in

running compass courses you have to run a direct

course. Of course, every pilot and every captain has

a little different way of making the courses. I al-

ways ran down from St. Johns to what is called

Watt's dock; we straighten up and go towards Linn-

ton light. That makes two courses from Linnton

light.

Q. This ship, in what position was she as to the

first course?

A. She was directly on the first course.

Q. On which side of the channel was the ship

located?

A. Well, she was on the easterly side of the chan-

nel.



142 The Western Transportation etc. Company

(Testimonv of Charles Spinner.)

Mr. FLANDERS.—On the St. Johns side?

A. Yes.

Q. He said on the easterly side. That is, on the

easterly side of the channel. About how far from the

wast shore was this boat located?

A. Well, do you mean the edge of the channel, or

where the water was up to in high water ? Of course,

that would make a vast difference.

Q. Well, you might just state to the Court what

the difference would be in ordinary water and in high

water, as to the distance to the bank.

A. I figured that, as near as I could locate the

ship, she was 300 feet from the edge of the channel.

Of course, the water was up then, and the edge was

quite full.

Q. From the western side?

A. Yes, from the western side of the channel.

That would place her, according to the Government

chart, which calls for a 500 foot channel there, it

would place her a little over half way on the east side

—be 250 feet, be in the center of the channel, accord-

ing to the United States survey chart.

Q. Where were you at the time the boat struck,

the collision occurred?

A. I was in the pilot-house.

Q. You had charge of and directing the boat?

A. I was running, had running charge of the boat

at that time.

Q. After you struck the boat, about where did you

strike? I believe you did state that once—you

turned the boat?
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A. She struck on the jib-boom, back of the hog-

chains, was the first place she struck.

Q. Well, then, what did you do after the col-

lision, immediately?

A. I jumped out of the pilot-house and went down

onto the lower deck, to see if there was anvbodv hurt,

or if anybody was down there.

Q. Then what?

A. Getting no answer, I came up and went into

the cabin. We had broken a small steam-pipe
;
you

couldn't see. I just hallooed out two or three times

if there was anybody there. Getting no answer, I

went up and climbed up onto the ship.

Q. Where did you get onto the ship?

A. On her head-gear.

Q. What di you mean by that—her head-gear?

A. Properly speaking, it would be the m.artingale.

That is the last chain that goes down on the stem

of the ship.

Q. Now, b}^ the martingale—that is on the bow-

sprit ?

A. Yes, goes from the bowsprit down below. It

is a chain.

Q. That loop that goes down, is that what you

call a martingale? A. No.

Q. Tell me something about that, will you?

A. There's generally two chains from the end of

the jib-boom down to the ship.

Q. Now, you can tell here—here is a little sketch.

Just state what that is. Where is your martingale

there now? A. I will have to get my eyes.
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Mr. FLANDERS.—Here is the martingale, Cap-

tain, isn't it, right here—what you call the martin-

gale? A. No, sir; there.

COURT.—Is this your ship you were one^ now?

A. No. I suppose it is a representation of the

^^ Europe," is it not?

Mr. CAKE.—No, it is a general picture.

A. That is, to describe the build of the ^^ Europe."

The same rigging would be on the bow of the '^Eu-

rope" as w^as on there?

Mr. FLANDERS.—Same type.

A. The ^^Amie Cummings"

—

COURT.—You were on the '^ Annie Cummings"?

A. Yes, sir. ' He asked me how I got off the

^^ Annie Cummings" on to the ^^ Europe." I told

him I crawled up on there.

Q. Just show me. Captain, where that was.

A. Right on those two strings that come down
from the end of that stick down here.

Q. Where did you get onto the ship—from wdiat

deck ? A. From the deck.

Q. From what deck?

A. Oh, I got up onto the topgallant forecastle.

Q. What deck were you on on the *^ Annie Cum-

mings" when you climbed up?

A. I was up on the hurricane deck; that is the

upper deck.

Q. How far did you have to climb up?

A. By the time I got up there, I could just reach

those chains.

Q. That is on the top, on the level with the deck?
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A. Yes. I was standing on top of the deck, and

I could just reach over and catch that chain ; that is

the lowest piece of head-gear there is there.

Q. How far did you have to raise yovirself to get

up ? A. Up on the topgallant forecastle.

Q. Yes, to get onto the deck, forecastle deck?

A. Oh, I suppose that would be from 14 feet to

16 feet up from where I got hold over the top. It

might not have been so much, but I think it was.

Q. Well, how far were you from the end? Jus^

locate it. I want to appreciate this thoroughly.

Now, tell me just exactly where you got up here.

A. Well, as near as I judge, I got hold right there

in the middle. Then I crawled up—of course, had to

keep crawling up here to get to the end of the jib-

boom, till I got high enough to reach these stays here,

and then I w^ent in on the jib-boom.

Q. When you arrived on the deck of the ^^ Eu-

rope," what did you do then, Captain?

A. I just stoofc around; didn't do an3rthing par-

ticular.

Q. Did you have any conversation with any of

the officers ? A. With the officers of the ship ?

Q. Of the ship ^^ Europe"?

A. Well, that would have been pretty hard.

They couldn't talk English, and I couldn't talk

French.

Q. They w^ere French, were they?

A. The only thing I could understand, the Cap-

tain says, '^See light; see light," pointing up to the

riding-light.
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Q. Now, you may state what you say with ref-

erence to this riding-light, this front light.

A. Well, I considered, and I claimed at the time,

made a remark at the time, that it was wrong. It

was hung in under this stay. Here is the forestay

coming down from the fore topmast to the knight-

heads.

Q. Just a moment. This will enable the Court to

see what you mean.

Mr. CAKE.—It is not disputed, if your Honor

please, that there was a light up there. The question

is the position of the light, and its relative location

to the front part of the ship.

A. Now, your Honor, here is the fore stay. That

comes here, from the fore topmast-head, and runs

down to the knight-head, what is called the knight-

head. It is right in the front of the ship. There's

two wires that are seized right together, and those

wires are generally about two inches thick, making a

blind surface there of four inches. The light was

suspended right in under and right behin^ that stay.

COURT.—Up here?

A. About down here, where they claim 17 feet

or something above the deck. I didn't measure it.

I wouldn't say anything in regard to that. There

was parcelling around to save the foresail; when

they are running free with the ship, the foresail

always rubs against that stay. On all ships they put

parceling around the stay to save the bill of the fore-

sail ; that is, where the wind for^ces it, it rides up and

down in running free. That parceling extended here
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somewheres, in the neighborhood of nine inches thi^ik^

down even with the center of the light ; so if the lamp

had been swinging anyway, or anything, there w^as

four inches right directly in front of the light, like

tying up a board in front of a lantern ; and then just

above that was this parceling ; then again, in coming

head-on, all this head-gear or the several stays here.

There 's stays, four or five, that comes down here from

the mast all along here. Every one of those acted

as a blind to the light.

Q. Here is a little sketch that you can leave with

the court. It won't be quite so confusing. It was

made by Captain Crowe, who was one of the in-

spectors and examined the vessel.

A. That shows that chafing-gear, what they call

chafing-gear or parceling. Chafing-gear is put on

to save the sail, when they are running free, to keep

from chafing the sail.

COURT.—Chafing-gear was on between the mast

and the light here ? A. Yes, sir.

COURT.—Then the light was hung from this?

A. From that fore-stay; right behind, in under

and behind the fore-stay. As I should judge, the

lamp w^ould hang about 18 inches right, from 14 to

18 inches, somewhere along there, back of this stay,

but right directly behind it.

Q. Suppose that is from a. boat that was coming

head-on ?

A. Suppose it is from a boat that is coming head-

on, it w^ould have that stay, a four inch su/race in

front of an inch flame of lamp, about 14 or 16 inches
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away from it.

Q. This chafing-gear, as I understand it, is wound
about both of these stays? A. Yes.

Q. So as to protect the stays, protect the sails,

isn't it?

A. It is to protect the sail when the ship is run-

ning free.

Q. So that it makes the two stays, as I under-

stand you, four inches in thickness, without being in

any way apart—leaving any distance between them

;

that is, they are together ? A. Yes, sir.

Q. And that then this chafing-gear is wound

about these stays so that it presents a surface in front

of the light, if it was in front of the light, of how

much?

A. Well, it must have been at least nine inches.

COURT.—I understand the chafing-gear itself

was not in front of the light? It was only the two

wires alone.

Mr. CAKE.—No, this was wound right around

the stays.

COURT.—Clear down past the light? How far

after that?

Q. Whereabouts was it?

A. Just about level with the flame of the light.

Just about level with the flame of the lantern.

Q. So as to cut the upper part off? The stays,

though, were directly in front, were they?

A. Yes, sir, the stays were directly in front of

the light.
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Q'. The thickness of these stays together was how
much?

A. I didn't measure them. Generally a ship of

that size will have at least two inch wire. They

always seize them together, both down at the knight-

head and up at the mast head, or down a ways from

the mast head. Of course, they leave a little space.

Q. Now, Captain, tell us something about this

jib-boom that was in front. I would like to have the

court be informed. Just show that now.

A. The jib-boom extends, of course, right straight

out.

Q. You don't mean straight out; you mean

angling ?

A. Well, it is an angle up, but it is straight out

with the ship. Of course, there is an elevation to

the jib-boom, like that. Now, if the light in the eye

of the observer struck a lower line than the jib-boom

at any place, of course, the jib-boom would be an

obstruction to the vision of the light.

Q. That is to say, that if his light was on a level

wdth the top of that jib-boom, why the jib-boom

would obstruct the light, would it, if the boat was

coming head-on ?

A. If the boat was coming, and the man in the

pilot-house wasn't higher than the jib-boom, or a

light that would strike from the end of the jib-boom.

Q. Then, Captain, if the man in the pilot-house

was lower down than the head of that jib-boom, the

end of it there, and the light was on a level with the

jib-boom, he couldn't see it, could he?
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A. Why, certainly not.

Q. It would obstruct the light ?

A. Certainly.

COURT.—Was the light higher than the point of

the jib-boom on the ship?

A. Well, that I couldn't say, sir.

Mr. CAKE.—We have expert testimony as to

that, if the Court please.

COUET.—Very well.

Q. Now, Captain, did you see this light that was

claimed to have been hung in the bow on the stays

that you have pointed out ?

A. I saw it after I got aboard the ship.

Q. About how large a light was that ?

A. Well, I didn't examine it, and I couldn't say.

It didn't look to me, looking at it, a very large lamp.

Q. What was the character of the light? Was
it a bright light?

A. Well, it was supposed to be a bright light, but

it wasn't burning very brightly. It wouldn't, I

don't think compl/?^ with the law, which calls for a

bright light to be visible at any time a mile away. I

don't think it would have been possible, had the light

been out in the clear, to have been observed a mile

away.

Q. Were you in the channel, the regular course,

when you struck this ship ? A. Yes, sir.

Q. Of boats, steamboats running up and down the

river ?

A. Well, every boat runs a little different course.

Now, another captain might come up here, and say
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he would run more to thtv westward ; another captain

might come up say he would run more to the east-

ward. Each and every man has a course of his own.

Some go to one point and then change, some to an-

other.

Q. You were in the regular course of the ^^ Annie

Cummings"?

A. Yes, sir, the place I always ran, and where I

run in a fog.

Q. Did you make any statement on board the

barque, in front of the French captain, to the effect

that this was your fault? A. No, sir.

Q. Did you make any statement that you had con-

fused the lights—the light of the ship with the shore

lights ?

A. I did not. I tried to tell him^—he pointed at

the light, ^ ^ See light " ? I said,
'

' Yes. " " See ship
'

' ?

I tried to tell him ; there was a man there that tried

to talk a little English, a deck-hand. The captain

or the first officer didn't seem^ to be able to say any-

thing until they got up onto the witness-stand there

at the investigation, and they seemed that somebody

had learned them enough English to convict me for

six months, though perjury or something else of

somebody that was connected with it. I couldn't

talk with them at all, and I didn't. There was a

deck-had there, or sailor, he asked me something

about the ship, and I told him I couldn't see the ship,

for the land back behind it shaded the ship.

Q. How far were you from the shore, I mean

from Linnton? You were going on the course
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toward Linnton, weren't you?

A. We was going on the course.

Q. How far were you from Linnton?

A. Well, I judge that was ivas a little—about a

quarter of a mile, or a little oever that, w^hen the

fracas got settled down so I had time to look around.

Q. You were not there the next morning, were

you? A. No, sir.

Q. Didn't go down the next morning?

A. I never went there again.

Q. Did you, or did you not, confuse the lights of

Linnton with the ship's light?

A. No, sir, I did not. The lights at Linnton are

all electric lights, and the ship 's light was a very dim

light, so it would have been impossible to confuse

the two if it had been possible to see it, which it was

not.

Q. You were right on deck attending to your duty

at that time, were you ?

A. Yes, sir, in the pilot-house.

Q. Now where you approach across the river on

this channel, w^hat is the character of the ground

back, of the land back? A. It is high.

Q. On the west side ? A. Yes, sir.

Q. What tendency, if any, would that have to dim

that portion of the river ?

A. Well, if you was down on lowland, it is not

a very dark night, you can see the loom of a ship's

mast. The mast will always show darker than the

sky will, or nearly always. You can nearh^ always

see a ship that way.
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Q. That is, if the land had not been there, you

would have had the outlines of the ship as you ap-

proached, even though there was not any Igiht ?

A. I could have probably seen the masts outlined

on the sky. I could not have seen the hull.

Q. But the character of the land back of it pre-

vented any such light so as to show the vessel ?

A. It made a dark shadow, and of course you

couldn't get no darker shadow to show on it.

Q. What was the character of the night ?

A. It is what we call a clear cloudy night; that

is, it was not foggy; it was not raining; but it was

cloudy.

(^. What time does it get dark in December, the

30th of December?

A. Well, that night it was pretty dark at that

time.

Q. Well, I say about what time? When you

started from the dock at Portland, was it dark?

A. Well, no, it was beginning to get what you

would call dusk—getting so you could not see things

plainly a distance off.

Q. How long did it take you to run from where

you were down to where the collision took place?

A. Well, I suppose it would take about some-

where in the neighborhood of thirty minutes.

Cross-examination.

(Questions by Mr. FLANDERS.)
Captain, you say you are a licensed pilot ?

A. Yes, sir.

Q. That is, you have a master and pilot's license
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from the Inspectors of Hulls and Boilers here ?

A. Yes, sir.

Q'. You have no state branch as pilot, have you ?

A. The United States license takes precedence of

the State branch for the simply reason that a man
with a State branch cannot run a steamboat. He
can take nothing only a sailing vessel. And with a

United States license I can go aboard of the biggest

steamship that comes in here and take charge of her.

Q. Captain Bailey, for instance, Captain Pope,

they have State branches, haven't they?

A. They all are working on the United States

license. They couldn't take the smallest steamer

down without a United States license.

Q. They could have both?

A. They could have both. Captain Emken re-

fused a State license as funning on his United States

license, and defies the State's officers to do anything

to him.

Q. Have j^ou actually been pilot on ocean-going

vessels up and down the river?

A. Yes, sir. Well, I never have held a license.

I have piloted ocean vessels here; I have piloted

ocean vessels over the bar in the winter of 1875 and

'76.

Q. I mean in the vicinity of Linnton, down the

river from Portland ?

A. I worked about four vears for the Willamette

Steam Mills Company, had charge of their boats. I

done all the piloting of the vessels.

Q. That was towing logs mostly, wasn't it, a good
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many years ago ?

A. Well, tlie logs were in vessels, if it was.

Q. They were ? A. Yes, sir.

Q. You were not running that day by compass,

were you? A. No, sir.

Q. Running by the lights on the shore ?

A. Running by about the lights on the shore, gen-

eral way, when it is clear that way, so we can see, we

never run, very seldom run by compass, especially on

what we call these wild cat boats.

Qi. Did you pass any vessel anchored in the river

below. Portland, below Swan Island?

A. Yes, sir.

Q. Before you came to the ^^ Europe"?

A. Yes, sir.

Q. Where were they with reference to the

^'Europe"?

A. Anchored right up close to the bridges, along

from the Government bone-yeard up towards the new

fridge there.

Q. The ^^ Europe" was how far below the Govern-

ment bone-yard ?

A. Well, she must have been pretty nearly a mile.

Q. You are sure of that, are you ?

A. Well, I didn't measure it. I wouldn't be cer-

tain to a hundred feet or so.

Q'. Where was she lying with reference to Clare-

mont Tavern, which is just below the Government

bone-yeard? Was she above or below that?

A. Below.

Q. How much below, do you think ?
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A. Well, that is very nigh the same distance that

would be from the Government bone-yard. They

are very near approximately the same. There ain't

an eighth of a mile difference between the two.

Q. After you passed the St. Johns Lumber Com-

pany's Mill, you steered for what?

A. I steered for the two back lights at Linnton

mill. That is w^here I run when I took the courses

for the boat.

Q. When you say the two back lights, what do

you mean by that ?

A. There's two large electric arc-lights. The

furthest one back is at the Clark & Wilson Mill down

there.

Q. That is the furthest back from the water ?

A. Yes, sir.

Q. Are those Government range lights or lights

which the mill itself has ?

A. They are lights which the mill has.

Q. When you passed St. Johns, how far did you

go from the St. Johns Shore ?

A. Well, we generally run there compass course

somewheres along about two hundred feet. I might

have been a little either one wav or the other.

Q. Now, the first thing you saw, you state, as I

understand, that the first thing you saw of the

^'Europe" was this black shadow on the water, was

it ? A. No, sir. I said a light shadow.

Q. A light shadow? A. Yes, sir.

Q. Now, where did that shadow bear with refer-

ence to the bow of your boat ?
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A. Directly ahead.

Q. Directly ahead? A. Yes, sir.

Q. And you did what then ?

A. I put my wheel hard-over—^hard-aport.

Q. And that would swing your bow where ?

A. To the east side.

Q. And did you do anything in the shape of re-

versing your engines?

A. Didn't have time. It wouldn't have done no

good. I tried to run clear. You can always run

clear of a steamboat in a place like that where you

cannot stop and back out.

Q. When you threw your wheel hard-over, what

did your own boat do ?

A. She swung around and turned the head of the

boat away from the ship. It was my intention, if

I had had room and time, to have got her head out

there and got her wheel over and carried her stern

away. I would have tried to get down alongside of

that object. As I got closer, I seen it was a ship,

at the time I saw it first, when I first commenced

to change the course of the boat, I didn't know what

it was.

Q. Putting your wheel over turned the head of

your boat away from the ship and tow^ards the St.

Johns shore of the river ?

A. Yes, in one sense of the word, and another

sense it don't. The rudders always swing the stern,

not the bow. Of course approximately I didn't

change the position of the bow, but I swung the ste^r

around so as to try to run past.
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Q. Now, what side of your vessel collided with

the ''Europe"? A. The port side.

Q. But your stern had been swinging around?

A. Yes.

'Q. After you put your helm hard-over ?

A. Yes.

Q. Now, about what angle was the stern of your

vessel with the jib-boom of the ''Europe"?

A. Probably at that time when she hit about 45

degrees.

Q. Forty-five degrees ?

Mr. CAKE.—After she turned around?

Q. As she hit?

A. Yes. She s^\nlng before she turned around.

Q. Then was the stern of your vessel 45 degrees,

that is, toward the Linnton side of the river, would

that be, or towards the St. Johns side of the river ?

Mr. CAKE.—The strn of the vessel?

Q. The strn of your boat ?

A. Well, I don't know how many degrees that

would be on the bank. I supposed you was speaking

about the two vessels.

Q. Well, I am.

Mr. CAKE.—It is kind of a hard job telling very

much about degrees.

A. On a dark night you have fun telling where

the bank of the river is when you are in a mix-up

like that.

Q. There is the "Europe" headed upstream.

Now you say the stern of your boat—there is the

bowsprit of the "Europe"—was about 45 degrees to
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the jib-boom of the ^^ Europe"?

A. Yes, sir. Now, we come down like here, say

that is the first position. Now, I throwed the wheel

hard-over. The bow doesn't move of a boat. It is

the stern that passes around. Well, to prevent a col-

lision, I have to carry my bow around here to about

that direction, and that is about the angle she was

when she swung down. Had I seen the ship, if the

light had been visible, so I could see the ship in time

to put that wheel over and swing up the boat again,

I could have carried the stern back again with the

rudders by reversing them; but I didn't have time.

I had to carry the stern over there to keep from hit-

ting bow on.

Q. The part which I mark ^^XX" indicates the

way your vessel was heading to the ^^ Europe" after

you had put your w^heel over and just at the time of

the collision ?

A. Just at the time of the collision, that is about

as near as I could tell.

Q. Just put your initials there, Mr. Spinner.

COURT.—You ought to put that on a larger piece

of paper.

Mr. CAKE.—Let him draw it, if you want to.

A. What is it—initials or bigger piece of paper

or what ?

Q. I will go right on with your examination, and

you can draw out, and submit after you get off the

stand, a little sketch showing.

COURT.—I suppose he can put his initials to that

and afterwards make a larger one.
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Mr. CAKE.—That might not be correct. It is

just to get a general idea. >•

COURT.—Yes.
Q. Now, when you saw this light shadow on the

water, how far off were vou from it?

A. Well, I figured about 300 feet.

Q. There was a strong current?

A. There was a very strong current.

Q. And you Avere running full speed, weren't

you?

A. Yes, sir. Always run anyways out of the har-

bor full speed. That is, not as fast as the boat can

run—what they call cutoff on; makes an expansion

of steam—does not make live steam the whole length

of the engine ; but average running speed.

Q. Your average running speed? A. Yes.

Q. How long was it, in seconds or minutes, from

the time this 'light shadow first appeared to you until

the time the vessels csme together?

A. As near as I could figure, about three seconds,

from the time that I saw it till I struck.

Q. Did you have a look-out aboard your boat?

A. There was a look-out aboard, yes, sir.

Q. Ho IV saw the ^^ Europe" first—you or he?

A. Well, I think I saw it first.

Q. Did he sing out to you at all ?

A. He sung out after I threw the wheel over.

Just as the wheel was going over, he sung out.

Q. Did the other people on board your vessel get

off' her before you did? A. Yes, sir.

Q. You were the last off?
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A. I think I was the last off, as far as I know.

Q. You sa}" you had no conversation with the

captain' of the ^'Europe," or with any members of

his officers or crew in reference to mistaking his

lights for shore lights ?

A. No, sir, I couldn't. I couldn't talk French,

and they couldn't talk English.

Q. Did you have any conversation as you came

aboard that ship with anybody else who was on the

*^ Europe" about mistaking lights for shore lights?

A. No, sir.

Q. Do you know Mr. McCullough, this gentleman

here? A. No, sir.

Q. Never saw him?

A. Well, I don't know. I might possibly have

seen him, but not to know him.

Q. You didn 't see him and talk to him aboard the

''Europe" shortly after you came aboard?

A. Not to my knowledge.

Q. Will you swear you did not ?

A. Whv, I wouldn't swear that he was on the

boat, or wouldn't swear that he was not.

Q. Will you swear whether you had such a con-

versation? A. Yes, sir, I will.

Q. You had no such conversation?

A. Yes, sir.

Q. Did you or did you not tell Mr. McCullough,

as you came aboard, that it was your fault and that

you would lose your license for six months ; that you

would be out of a job for six months?

A. I did not. How many more are you going to
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bring up that I told that to? That is about six or

seven now.

Q. You didn't tell Mr. McCuUough then, or state

in his presence that you misstook the lights of the

ship for shore lights ? A. No, sir.

Q. You sa}^ the *' Europe" was anchored 300 feet

east or west of the ship channel ?

A. That is a rough statement.

Q. How far from shore at that stage of water

would she have been?

A. Probably the water might have wnet on the

bank anywheres from 40 to 100 feet on that flat bank.

The channel at low water is virtually right along

the bank. The edge of the deep water extends

almost right up to the bank.

Q. So that from the edge of the water, then, she

would have been from 340 to 400 feet from the west

bank of the river ?

A. That is what I should judge, yes, sir.

Q. You are sure of that, are you?

A. Well, I wouldn't swear to it. I didn't measure

it. I just judged that by the looks of the ship in the

night-time.

Q. How much did your vessel draw—the ^^ Annie

Cummings"—at that time?

A. I suppose about three feet.

Q. How far was there between the St. John's

bank, or the bank of the river below St. Johns, at

that stage of water to where the ^^ Europe" was

lying? A. Probably 1,000 feet.

Q. And in all of that thousand feet there was
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plenty of water to float your vessel, wasn't there?

A. Certainly, yes.

Q. Were you ever aboard the ^'Europe" after the

collision ?

A. Not after I got off her that night.

Q. You didn't see the lights of the ^^ Europe" be-

fore you struck her?

A. No, sir. I believe I told that two or three

times.

Redirect Examination.

Q. You would naturally be in rather a confused

condition, wouldn't you, after you struck the vessel,

Captain?

A. Well, a fellow likes to get somewhere where he

is safe when he sees the bottom going out from

under him; naturally rustle around a little.

Q. No, Captain, you wouldn't confuse those elec-

tric lights, Avould you, with any light that might have

been on the ship?

A. Whv no, when a man is on the boat there was

nothing to confuse anybody before the accident.

Q. That is, you would not confuse the lights, I

say, with the lights on the ship ? A. No, sir.

Q. You are sure you made no mistake of that

kind? A. I am sure I made no mistake.

Q. And the reason of that is in the difference in

the character of the lights, for one thing?

A. Well, yes. And then the condition all the way

fro*m the bridge—had those lights been visible, as the

current sets you over one way or the other, they are

bound to change their position a little bit. It would
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be almost impossible to run a direct line in the river

when the current is up. The current will take you

one way or the other. And if you happen to see a

light ahead of you that is, on anything in the river,

at a fixed point, e^rpecially if there is other lights

behind you, you are bound to change the character

of that light, that is, the position of that light one

way or the other. It is impossible to run the boat

straight in swift water.

Q. Well, now, what lights were you steering by?

How many lights were there?

A. Well, there was none in particular. I run

down on the same line that I took my course. There

are two big arc-lights on the back of Clark & Wil-

son's lumber-yard, and when I took the course for

the boat, I used those lights whenever it was night-

time running down there, to get the direction of the

course.

Q. You wouldn't confuse those lights with any

other lights, would you ? A. No, sir.

Recross-examination.

Q. Captain, those were not the only lights on

shore, necessarily, were they?

A. They were lights all around, both sides of the

river.

Q. You might have mistaken the lights of the

ship for ordinary oil lights on the shore, mighn't

you ? A. Not likely.

Q. Not likely?

A. If you would walk down the street where you

was acquainted, and you knew every light on the
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street, you wouldn't confuse one light with anoter.

It is the same way with a man on the river. He not

only learns the lights, but everything along the river.

When he sees one of those lights he knows what it is.

When he sees a strange light, he knows there is some-

thing around. If he don't he has no business to be

out on the river. He don't know his business.

Witness excused.

Mr. CAKE.—^There are two witnesses I wish to

put on out of order.

COURT.—Very well.

[Testimony of J. J. Anderson, for Libelant.]

J. J. ANDERSON, a witness called on behalf of

the libellant, being first duly sworn, testifies as fol-

lows :

Direct Examination.

(Questions by Mr. CAKE.)

Q. Captain, what is your occupation?

A. Steamboat-man.

Q. In what capacity as a steamboat-man?

A. Well, a steamboat-man is all the way from a

deck-hand to a captain.

Q. What have you been doing the last two years

in the way of water navigation?

A. Well, I have been master of the ^^Hassalo"

and also the ^^T. J. Potter."

Q. And, Captain, on the evening of the 30th of

December, 1907, what boat were you in charge of?

A. I was in charge of the ^^Hassalo."

Q. And did you leave the dock that night?
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A. I left the dock that night.

Q. Were you going down the river ?

A. Going down the river.

Q. What time did you leave the dock ?

A. Well, so near as I can remember, I left down

about 8 o 'clock.

Q. About 8 o'clock? A. Yes.

Q. And did you pass the bark ^^ Europe"?

A. Yes, sir.

Q. Where was she located at that time ?

A. Well, at the time I passed down, she was lo-

cated a little above Linnton Mill, on the west side of

the channel.

Q. On the west side of the channel?

A. On the west side of the channel when I passed

down. When I come up in the afternoon, she was on

the east side of the channel, about a quarter of a

mile above where she was at the time I passed down

in the evening.

Q. Well, now, let me understand—you passed

down at 8 o'clock? A. Yes, sir.

Q. That was two hours—two hours and a quarter

after the accident?

A. I don't know when the accident was.

Q. Now, what time did you pass down in the

afternoon? A. Pass up, you mean?

Q. Pass up, yes.

A. I passed up in the afternoon at—well, say I

passed the '^Europe" about 3:25.

Q. Where was she located then ?

A. The ship you, mean, the ^^ Europe"?
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Q. The ^^ Europe."

A. Well, she was, so near as I remember, she was

just about abreast of what they call the turpentine

factory.

Q. Abreast of the turpentine factory ?

A. Yes. And on the east side of the channel.

Q. On the east side of the channel?

A. Yes.

Q. How far from the shore, from the west shore,

Captain? A. Well, now, I didn't pay

—

Q. How wide is the channel there?

A. Well, the channel is—I never sounded the

channel ; I don 't know what the depth of the water is

in the channel, or how far the channel

—

Q. I mean the width of it.

A. We can go pretty near from bank to bank.

There is very little then.

Q. When you say it is on the east side of the

channel ?

A. On the east side of the channel, what they call

the ship's channel; on the east side of the deepest

water, what they tell me ; now the ships always pass

down more to the west side, closer to the west side

of the river than they do to the east side.

Q. Now, then, in the evening, what time was it

that you passed the bark ?

A. It would be, as near as I could judge, a little

before 9 o'clock. I don't remember.

Q. That would be about three hours after. How
far toward the west bank was the boat at that time,

Captain? I mean the ^^ Europe" now. How far
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from her position as you passed in the afternoon,

how far was she from the position that you passed

her at anchor in the afternoon ?

A. Well, I should judge pretty near a quarter of

a mile.

The COURT.—Downstream?
A. Downstream.

Q. Now, when you passed her in the afternoon,

she was anchored, was she ? A. Yes, sir.

Q. And which side of the boat did you pass on?

Were were you going when you came up? Which

side did you pass her on ?

A. I passed her on the port side.

Q. On the port side ?

A. Yes; or rather passed the ship ^^ Europe,"

passed her on the starboard side. Our port side to

her starboard.

Q. Well, that would be on the west or the east

side ? A. That would be on the west side.

Q. That is, you passed her coming up ?

A. Coming up.

Q. And when you went down you passed her on

the west side too ? A. No, sir.

Q. On the east side? A. On the east side.

Q. Yes, that is right, on the east side. So she had

changed her position between the time that you

found her at anchor in the afternoon about half-past

three, at 9 o'clock in the evening from the east to

the west side of the channel ? Is that correct?

A. Yes.
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Q. And about how much further down the

stream ?

A. I will say about a quarter of a mile.

Cross-examination.

(Questions by Mr. FLANDERS.)
Captain, how much space was there, when you

passed the '^Europe" that afternoon, between the

^'Europe" and the bank on the west side of the

river ?

A. Well, there is a question I could not answer.

I didn't measure it, and I didn't pay any attention to

it to judge the distance.

Q. You paid no attention to that? A. No.

Q. You are sure, though, are you, that you did

pass between the '^Europe" and the west bank?

A. Yes.

Q. You are sure of that? A. Yes.

Q. Before the collision? A. Yes.

Q. Did you pass any other vessels anchored in

the river above where the ^* Europe" was anchored?

A. Yes, sir ; I did.

Q. Where were they anchored with reference to

your course ?

A. They was anchored between that new railroad

bridge there above St. Johns and St. Johns.

Q. On what side of them did you pass ?

A. I passed on the east side or the St. John's side

of them. I had vessels on my starboard side.

Q. Now, between where the ^^ Europe" was an-

chored, and the St. Johns' side, how much space was

there in the river when you passed the ^^ Europe"
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that afternoon ?

A. Between the St. Johns' side and the

''Europe"?

Q. Yes.

A. Well, that is a thing I won't say, because I

didn 't measure.

Q. Well, you could give an approximate idea,

can't you?

A. Well, in my recollection, as near as I remem-

ber, she was a little more than halfways between the

west side and the east side, or between the St. Johns'

side and Linnton.

Q. Do you think she was about in the middle of

the river measuring from bank to bank?

A. She was a little closer to the St. Johns' side.

Q. A little closer to the St. Johns' side?

A. To the St. Johns' side than she was to the

Linnton side.

Q. Down there. Captain, as a matter of fact, isn't

the deep water channel for vessels quite close to the

Linnton bank, right in there where she was an-

chored?

A. Well, I have seen vessels pretty close to the

bank on the east side of the river, and I have seen

them pretty close to the bank on the west side of the

river.

Q. Well, now, in point of fact. Captain, isn't

there down below St. Johns on the east side of the

river, isn't the water shoal for some distance out,

and the ship channel comes close in to the west bank,

from Watt's dock up past Claremont, in through
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there ? A. From where ?

Q. From Watt's dock?

Mr. CAK^.—You mean up the river?

Q. Up the river, yes.

A. Well, if you get across the river from there

and follow the shore, I understand the water is not

so deep down there as it is up above; but from

Watt's dock, you don't have no occasion to go across

the river without you want to get out of the current

with a tow or something of that kind; that is, a raft.

Mr. CAKIE.—That is, you have no occasion to go to

the west side of the river after you leave that ?

A. No occasion to go to the east side of the river

from Watt's dock. If you go from Watt's dock, you

will head up for St. Jolins, or say about halfways be-

tween St. Johns and the west side, without you want

to get out of the current, if there is a current in the

river.

Q. There was a strong current that day, wasn't

there. Captain? A. Yes.

Q. And you went pretty close to the shore, didn't

you, so as to get out of the current?

A. No, we followed the channel.

Q. You followed the channel?

A. We followed the channel. As near as we can,

we followed the channel.

Q. Do you belong to the same Harbor that

Captain Spinner does? Are you both members of

Willamette Harbor?

A. Well now, I don't know if he belongs to the

Harbor or not.
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Q. You do, don't you? A. Yes, sir.

Witness excused.

Mr. CAKE.—Now, Mr. Manders, with the premis

sion of the Court, I am going to call one witness wit]

reference to our damages.

Mr. FLANDERS.—All right. I am willing t(

have the examination proceed anyway.

[Testimony of Joseph Supple, for Libelant.]

JOSEPH SUPPLE, a witness being called on be

half of the libellant, being first duly sworn, testifie(

as follows:

Direct Examination.

(Questions by Mr. CAKE.)

Mr. Supple, what is your full name?

A. Joseph Supple.

Q. What is your occupation?

A. Boat builder and ship carpenter.

Q. How long have you been in that business?

A. About 35 years.

Q. Are you familiar with the boat that was los

on the 30th of December, known as the ^^ Annie Cum
mings"? A. Yes, sir.

Q. What are the sources of your knowledge o

the '^ Annie Cummings" as a boat?

A. Well, in 1903, Apri??, 1903 that spring w
overhauled the boat, you might say rebuilt the hul

at the expense of about $4,000.00.

COURT.—Did you rebuild the hull?

A. Yes, sir. Yes, sir, we rebuilt the hull.

Q. And do you know the value of the hull, outsid

of the machinery, Mr. Supple?
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A. Well, I should think the iian valuation of the

hull at that time would be about $8,000.00. You see,

a new boat of that size would be worth about $15,-

000.00.

Q. That is, the hull would be %

A. No, that is the woodwork, without any outfit

or anything like that.

Q. Machinery?

A. Just the woodwork, without the machinery or

anything else.

Q. So you estimated this at about how much?

A. About $8,000.00, I should think it would be

worth.

Q. That would take all of the woodwork in?

A. Yes, sir, cabins and all.

Q. Decking, cabins and all? A. Yes, sir.

Q. Not including anything else, though?

A. No, nothing else, nothing of the outfit at all.

Q. Or the furnishings or anything of the kind?

A. No, nothing of that; just the woodwork.

Witness excused.

[Testimony of Henry McGraw, for Libelant.]

HENRY McGRAW, a witness called on behalf of

the libellant, being first duly sworn, testifies as fol-

lows:

Direct Examination.

(Questions by Mr. CAKE.)
Mr. McGraw, where do you live ?

A. Well, my home is on the boat at present.

Q. Talk so the Court can hear you.

A. I was living on the boat at that time.
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Q. How long have you lived in Portland?

A. Well, about 14 years.

Q. And what has been your business the las

couple of years? A. Steamboating.

Q. How long have you been in the steamboa

business, Mr. McGraw? A. About 14 years.

Q. And what capacity have you served in?

A. Well, from deck-hand to mate.

Q. How long have you been mate?

A. About three years.

Q. On the 30th of December, 1907, what relatior

if any, had you—were you in the employ of th

Western Transportation Company?

A. Yes, sir.

Q. Were you on board the *^ Annie Cummings"

A. Yes, sir.

Q. In what capacity? A. As mate.

Q. How long had you been mate on her?

A. Well, about a year, I should judge.

Q. On the night of the accident, or of the colli

sion, where were you at the time of the collision?

A. I was eating supper. I was sitting at th

supper table, rather I had got through eating.

Q. And when did you sit down at the suppe

table?

A. Well, I couldn't tell you exactly that, but i

was after we left the flour-mills, below the floui

mills.

Q. How long after you sat down did this acciden

occur, this collision?

A. I couldn't tell you that exactly.
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Q. State the circumstances attending the colli-

sion, as far as you witnesse.9 them.

Q. Well, you mean after we struck?

Q. Yes.

A. Well, after we struck the ship

—

Q. What was the first intimation you had of the

collision?

A. Well, I naturally heard her jib-boom strike

the hog-chains or kind of jar the boat, and then I

heard the fatal crash. Then we started to get out;

me and the captain and the chief engineer was sit-

ting at the table together.

Q. When you speak of the captain you mean not

Captain Spinner, the pilot, but captain of the boat?

A. Captain Copeland; he was captain of the boat

at that time. Spinner was pilot.

Q. What did you do when you left the supper

table then ?

A. I strated to go outside. The captain took the

port side; I took the starboard side.

Q. What deck were you on?

A. What they call the promenade deck, or cabin

saloon deck.
^

Q. That is the deck below the hurricane deck?

A. Yes, sir. After the collision I went outside

and seen what kind of a i;ix we was in, and I hallooed

for the captain. He went out—so much steam escap-

ing he didn't hear me. The men was around there, I

ordered to go to their boats. We started to lower the

boats. I stationed two men. My wife was on the

steamer at the time. I told her to stay there till I
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looked around and saw what we was against. The

boys was starting to lower the boats, but the davits

was bent so bad we couldn't swing the boats out. I

saw we was against the ship. I ordered all men up

on the hurricane dec; also helped my wife and the

China cook. I went forward. I seen we was laying

right in under the jib-boom of the ship. I got my
wife on the stays that runs out—I couldn't tell you,

not being a sailor, what they are, what is the name

of them—but I got my wife on them; got her to the

ship. I hallooed to somebody on the ship to give me
a hand. The mate of the ship had come out—come

out and lent me assistance to help my wife on the

boat; then the China cook. Then I told the boys to

come on, all men on the ship. After I got aboard the

ship.

Q. Did the crew follow you? A. Yes, sir.

Q. The same way that you got on?

A. Yes, sir, the same way that I got on.

Q. No, I want to ask you, when you came up,

where did you get on, now, to this upper deck?

A. Well, I got on right here, is where I got on it.

But there was stay here, from here back down in

here. I made a footstep up on the deck after I got

down.

Q. The hurricane deck of the ^^ Annie Co>)angs"

was about how far below this deck, the forecastle

deck of the ship ?

A. When we struck it, it was about three feet,

lying three to four feet from the bow of the ship, on

the jib-boom.
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Q. How far below, I say, was the hurricane deck

from this forecastle deck? A. How far below?

Q. Yes, how far down below? How far did you

have to go up to get on to the forecastle deck?

A. From the ^^Cummings"?

Q. Yes.

A. Well, I should judge it was about a foot from

where I got up.

Q. That is you had to step up about a foot to get

on the forecastle deck?

A. No, I got on these ropes, as I told you. I went

down towards the bow of the ship. Then I made a

footstep to get on the forecastle deck of the ship.

Q. That is, the rope below here, you walked

about how far?

A. Well, I should judge about three or four feet.

I made three or four steps—I couldn't tell.

Q. Then you had to make a step up on the top of

this? A. Yes, sir.

Q. And then your hurricane deck came up about

here? A. Came up about here.

Q. About a foot below the forecastle deck?

A. Yes, about a foot below, I should judge.

Mr. CAKE.—Do I make myself understood?

COURT.—I understand.

Q. The crew followed you, you say?

A. Yes.

Q. You all got up that same way?

A. Well, I believe, if I remember, I hallooed for

my brother, and I started to go back again, and he

answered me on the ship, and then I come back.
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Q. You had no knowledge of how the ship struck

because you were at the supper table below?

A. No, sir, no knowledge.

Q. When you arrived on the deck of the ship,

what, if any attention did you pay to the light that

was hung in the bow?

A. Well, I paid a good deal of attention to it. I

called my captain—^Captain Copeland, and also Pilot

Spinner's attention to the light. I examined the

light very closely, and then I walked aft and ex-

amined that light.

Q. What was the occasion of your examining this

light?

A. Well, I just thought—it wasn't my place

—

but I just wanted to see what was the cause of the

collision, if the light couldn't be seen. It was a

natural thing for a man to do so.

Q. You may state what the position of this light

was. Here is a drawing that we have, and you may
state now where the light was, what was it hung on?

A. It was hanging on this stay, right here, called

the lower fore-stay. This chafing-gear, the way this

light is drawed here—when I examined that that

night, the chafing-gear came below that light, I

should judge about three feet. I also called Captain

Copeland 's attention to it and Captain Spinner. The

way this is drawn here, this chafing-gear is above

the light.

Q. It is your impression at the time you ex-

amined it, the chafing-gear

—

A. I examined this from the forecastle deck of
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the ship. I didn't make a close examination of it;

that is, by measurement or anything like that.

Q. But your impression is^

—

A. My impression is

—

Q. Just a moment. Your impression is the

chafing-gear went below the light?

A. 'Below the light, yes, sir.

Q. About how thick was that chafing-gear ?

A. Well, I couldn't swear to that, but I should

judge about nine inches; something like that.

Q. You didn't examine the light as to its distance

from the deck, did you ?

A. No, sir; I couldn't say.

Q. Nor you had no conversation with reference to

that part of it at all? A. No.

Q. "What was the character of the light?

A. Well, the light that was hanging there that

night was a corrugated glass light. I called the cap-

tain's attention, the captain of the bark ^'Europe."

I says, ^^Your aft-light is much brighter light than

the light forward." And the light he Showed to the

inspectors, one that resembled it very much, was the

light he had hanging aft, was a brass light and that

shape.

Q. That is to say, your impression is the light that

was produced at the examination was the light

—

A. That was hanging at the after part of the ship.

Q. And not the light that was hanging in the bow

that evening ?

A. No, sir ; that is, bo my knowledge.

Q. You saw the light that was produced at the
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examination, did you? A. Yes, sir.

Q. What was the light as to its brightness ?

A. Well, it was a very dim light.

Q. Which was hung there?

A. Hanging forward. The light which was hang-

ing aft was

—

Q. Now, this light as it was hung there, would you

think that these stays interfered with it ?

A. The way the light was hanging ?

Q. Yes.

A. Well, I think—I know it would. If a man
was coming direct on the ship, I know it would have

obstructed the light.

Q. How far would the chafing-gear affect it ?

A. The chafing-gear came down on an angle this

way, you know ; I should judge it was about three or

four feet below; I wouldn't say the distance exactly,

what distance it was. I know it come below the light.

Q. That would have a tendency to interfere with

it, would it?

A. Yes, I think it would, interfere with the blaze

of the light.

Q. Now, the place where this boat was that night,

can you tell the Court, or what did 3^ou do to ascer-

tain the position of the boat when the collision oc-

curred?

A. Well, I couldn't tell the place where the ship

was anchored, but, judging from where I found the

machinery that was on the steamer '^Cummings,"

that the ship was lying eastwardly of the channel.
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Q. Just describe tliat. What do you mean by the

machinery?

A. Well, the machinery that was on the steamer

^^Cummings." Being the night-time, you know, I

couldn't swear.

Q. Just follow my question. What machinery

was on the '

' Cummings '
' ?

A. Well, there was paper-mill machinery.

Q. That was the cargo that you were taking down

to the mill ? A. Yes, sir, at La Camas.

Q. Where did you find this machinery, or did you

have anything to do with the finding of it ?

A. I was the man that located it
;
yes, sir.

Q. You located the machinery? A. I did.

Q. Where did you, with reference to the channel,

locate this machinery?

A. To the eastwardly side of the channel.

Q. About how far from the shore ?

A. Well, I should judge it was about 400 feet from

the shore ; maybe more, maybe less.

Q. Well, what was it?

A. Well, about 400 feet, I should judge.

Q. When you located this machinery in the water,

did you take any observations so as to fix the place

where it was ? A. Yes, sir, I did.

Q. How far below or from this point, and in what

direction, did you find the boiler?

A. I found it about a quarter of a mile below

—

the boiler of the steamer ^^ Cummings."

Q. How far was the boiler when it was taken

—

how far from the ship, from the place where the ship

k
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was found in the morning, was this boiler?

A. It was right at the stern of the ship.

Q. At the stern of the ship ?

A. At the stern of the ship when I located the

boiler.

Q. Were you certain as to the position where the

boiler was found the next morning?

A. Yes, sir. I can locate the place where the

boiler was at.

Q. And how do you do that ?

A. Well, I do it by marks on the shore and up

the river. I got a line.

Q. Just tell how you have identified those two

places to the Court; first, where you found the ma-

chinery, and, second, where you found the boiler.

A. You mean how to locate them?

Q. Yes.

A. Well, I will have to draw it to show.

Q. Well, just tell approximately the landmarks.

A. I got two marks on land up the river, and got

two marks on land across. I got out on the river

till these come right across each way, bearing on each

one, one come opposite the other; and right at that

spot is where the machinery was, when them marks

comes opposite.

Q. You fixed this point at the time you took the

machinery up, did you ? A. Yes, sir.

Q. Now, how did you fix the point where the boat

was in the morning, where the ^^ Europe" was?

A. Well, I knew the position of the boiler, the

marks I had on the boiler, and the ship was lying
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right forward of that.

Q. How did you fix that, by the landmarks on the

shore %

A. By the landmarks also, the same way.

Q. What kind of landmarks were they?

A. Trees, a white stump up on the bank on one

side of the river ; and then at St. Johns the first was

piles there at the shipyard at Vancouver and the mill

at St. Johns.

Q. Not at Vancouver ?

A. I mean at St. Johns. The shipyard at St.

Johns and the mill at St. Johns above there, and right

across from where this was, it was a cottonw^ood tree,

a white snag up on the hill. And I got them right

in level.

Q. What is the distance between these two

points ? A. Which do you mean ?

Q'. What is the distance between the points where

the machinery was found and where the boiler was

found? A. About a quarter of a mile.

Q. A quarter of a mile down the river ?

A. Down the river, yes, sir.

Q. About how far was the boat from the west bank

in the morning? A. The bark '^Europe''?

Q. Yes.

A. Well, I should judge t(;he was about 150 to

200 feet out, maybe. Of course, there was quite a

raise in the river at that time, you know. It might

have been more at that time. But the present stage,

the marks I have got now, she was about that far

out.
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Q. Tell the Court what became of the hull of the

boat. How did it break, and on which side one part

went and which side the other? I mean, now, the

^^ Annie Cummings.''

Q. Well, of course, the stern was hung there when

we left the ship ; that was hanging on the starboard

side of the ship, and the bow went on the port side.

That is, when we left, it was hanging there, as I re-

member when we left the ship.

Q. At night? A. Yes.

Q. And about how long was it before you left

the ship, before you left the bark ^'Europe," after

the collision?

A. Well, I couldn't tell. I should judge it was

about an hour or an hour and a half.

Q. Well, did you go away immediately? What
boat did you go up on?

A. We went up on the ^^lone."

Q. You are not sure as to that time ?

Q. It might have been longer ?

A. It might have been longer. I couldn 't tell the

time.

Q. In which end of the hull of the ^'Annie Cum-

mings'' was the boiler?

A. Well, it was in the forward end, forward end

of the steamer '^Annie Cummings."

Q. In the forward end?

A. Forward end, yes, sir. In the extreme for-

ward end, you know, of the boat. The boiler is

placed forward in the steamer.

Q. I thought you found the boiler on the west
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shore, between the west shore and boat?

A. Sir?

Q. I thought you found the boiler in that end of

the boat?

A. I found that on the west side of the channel,

sir.

Q. Well, then, the boiler was in what part of the

boat ? A. Was in the forward part of the boat.

Q. I thought the boat turned toward the port, and

that the forward part of the boat went to the port

side ?

A. Went to the port side of the ^^ Europe," yes,

sir.

Q. Well, then, w^hich part of it went downstream?

A. The stern part.

Q. Which side of the ^^ Europe" did that come

downstream ?

A. That went on the starboaM side.

Q. Where was the hull found, the back part of it,

liow^ far down the river—the back end of the boat ?

A. I should judge about fifteen or sixteen miles

down the river?

Q. What?
A. Fifteen miles down the river; about fifteen

miles.

Q. Had you charge of the wrecking crew?

A. Yes, sir.

Q. And you picked up the machinery yourself,

did you ?

A. I located the machinery. We had a diver to

pick up the machinery.
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Q. And you located the boiler ?

A. Yes, sir.

Q. And superintended the saving of it?

A. Yes, sir.

Q. Now, there was testimony introduced in dep-

ositions as to some conversation that was had be-

tween Captain Spinner and the captain of the

^^ Europe" in the cabin of the ^'Europe"?

A. Yes, sir, I was in the cabin when Captain

Spinner was there.

Q. Were you with Captain Spinner the most of

the time?

A. Well, I was there, and I was up on deck, and

I was all over. I was up on deck trying to hail a

boat in when a boat came along and passed.

Q. Did you ever hear any remark made by Cap-

tain Spinner to the effect that it was his fault and

he would lose his license ?

A. No, sir, I did not.

Q. Or that he had confused the lights of Linnton

with the lights of the boat ? A. No, sir.

Q. Nothing of that sort?

A. I never heard him make that remark.

Q. Did Captain Spinner any way, while on the

boat '^Europe" that evening, admit that it was his

fault?

A. No, sir, not to my knowledge, no, ?('ir.

Mr. FLANDERS.—I think the witness' answer

should be, in the presence of this witness. His an-

swer should be limited to what he knows of his own

knowledge.
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Q. You remember the shore out from Linnton as

to the bank? Is it high or is it low

?

A. Which, the beach, you mean ?

Q. Yes, on the west side.

A. On the west side the beach goes out with a

gradual slope.

Q. Are there any hills there ?

A. Hills back?

Q. Yes. A. Yes, sir.

Q. That cast a shadow over the water?

A. Well, no, there is no hills that would cast a

shadow over the water that far away.

Q. Well, don't they reach in toward Linnton

there on the west side where the boat was, or on the

east side, on a night lige the 30th od December,

wouldn't the background have a tendency

—

A. Not being a licensed pilot or a captain, I

couldn't answer that question, because I never had

the experience.

Q. You didn't see, anyhow, the condition that

evening? A. No, sir.

Q. You were at your supper?

A. Yes, sir.

Cross-examination.

(Questions by Mr. FLANDERS.)
You work for the Western Transportation Com-

pany, now, Mr. McGraw ? A. Yes, sir.

Q. In what capacity? A. As mate.

Q. When did you locate the machinery—what day

—how soon after the wreck did you locate that ma-

chinery ?
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A. Well, do you mean the machinery, or the boiler

of the baot?

Q. The machinery.

A. The machinery. Oh, that was about two

weeks, I should judge.

Q. You think it was two weeks?

A. Yes, sir.

Q'. Was it before or after you testified before the

inspectors ?

A. It was afterwards, if I remember right. It

was afterwards that I found—that is the machinery

of the paper-mill.

Q. Yes.

A. We found the boiler before that.

Q. How far was the machinery of the paper-mill

from the west bank of the river ?

A. Well, I should judge it was about 450 feet, the

machinery was.

Q. Prom the west bank ?

A. Prom the west bank of the river, yes.

Q. You don't know when that machinery went,

do you?

A. I don't know when it left the boat, no, sir. I

couldn't swear to that.

Q. And you don't know, you can't swear, that the

machinery went down at the very spot where the col-

lision took place, can you?

A. Well, all that I know is, judging from Cap-

tain Anderson

—

Q. Don't mind about Captain Anderson at all.

You don't know that the cargo dropped out of the
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boat at the place where she struck the ^^ Europe/' do

you?

Mr. CAKE.—I don't think that is very material.

A. Judging from the location where they told me
the ship was

—

COURT.—Answ^er the question.

Q. Never mind about what they told you.

A. I don't know whether it left right there that

moment or not.

Q. All you know^ as to the machinery is where you

found it in the river ? A. Yes, sir.

Q. You found the boiler below?

A. Below;, yes, sir.

Q. You speak in your testimony about this

chafing-gear? A. Yes, sir.

Q. You say it extended doAvn the stays to below

the lamp ? A. Below the lamp
;
yes, sir.

Q. Below the lamp ?

A. Below where the lamp was hung.

Q. You testified, didn't you, before the United

States local inspectors ? A. Yes, sir.

Q. At Captain Spinner's investigation?

A. Yes, sir.

Q. I will ask you whether or not you didn't tes-

tify before the insyjectors that the lamp was under

the gear, was hung under this chafing-gear, below it?

A. Under this chafing-gear
;
yes, I did.

Q. Now, you say that the chafing-gear extended

under the lamp?

A. I said the chafing-gear come below where the

light w^as hung
;
yes, sir.
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Q. I will ask you whether or not you testified to

this before Captains Edwards and Fuller as local in-

spectors, at the investigation of Captain Spinner, on

January 13, 1908, as follows: ^^Q. Did you make

any note as to the light on the ^Europe'? A. Yes.

I called the captain of my boat, Captain Copeland,

and Pilot Skinner, called their attention to w^here it

was hanging in under some chafing-gear, right under

the lower forestay of the ship." You testified to

that? A. Yes, sir.

Mr. CAKE.—That is his testimony now.

Q. Is that your testimony now?

A. Yes, sir.

Q. How far up and down that sta}^ did that

chafing-gear run?

A. I couldn't tell 3^ou how far. I just looked at

the distance below the light. I thought, in my own

opinion, it might obstruct the light.

Q. You thought it might, as you saw it there?

A. Yes.

Q. Did you ever see the gear afterwards ?

A. The chafing-gear of the ship ?

Q. Yes.

A. Well, no, I never examined it right close; no,

sir. I have seen the ship lying there, but I never

took particular notice of the ship.

Q. You didn't think the light that was produced

before the inspectors at the investigation was the for-

ward light l)urning on the ship?

A. No, sir, I do not ; no, sir.

Q. You have no knowledge of that fact, have you?
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A. No, sir. I don't think it was the light that

was hanging there the night that we struck.

Q. Why didn 't you think it was ?

A. Well, because I examined the light thoroughly.

I looked at the light thoroughly, and then I walked

aft and looked at the light aft.

Q. Did you haul the light down and examine it?

A. No, sir.

Q. It w^as below you ?

A. I was below ; I was looking from the deck.

Q. You think it was corrugated glass ?

A. Corrugated glass. There was kind of dew

like would form on the glass. I told the captain of

the bark ^^ Europe" that his after light was a brighter

light than the light that was hanging forward.

Redirect Examination.

Q. Of course, now, you are speaking as to the im-

pressions that you received that evening as to this

chafing-gear? A. Yes, sir.

Q. As to the best of your impressions now the

chafing-gear hung below the light?

A. Below the light, yes, sir.

Q. Nov/, as I understand, it came down on the

stays below the light?

A. Came down on the stays this way.

Q. I don't want any confusion about that; that

this was wrapped about? A- Yes.

Q. The testimony of some of them is it came

even with the light. Your impression is it came

down further?

A. Came down below the light, yes.



192 The Western Transportation etc. Company

(Testimony of Henry McGraw.)

,Q. When you are talking about the boiler, you

mean that the boiler was found at the stern of the

'^Europe" in the morning; where was it located?

Mr. CAKE.—I suppose the Court appreciates

what I am endeavoring to get : That, in the change

from the one position to the other, this boiler was

wound down where the ship was on the west side of

the channel, where the ^^ Europe" was in the morn-

ing, at a distance of a quarter of a mile from the

place where the machinery was dumped over.

Q. Is that right ? A. Yes, sir.

Witness excused.

Mr. FLANDERS.—Your Honor, Captain Spinner

has made this little drawing. I would ask that it go

in as Exhibit ^^1" to his cross-examination.

COURT.—Very well.

Marked Respondent's Exhibit 1.

Portland, Oregon, October 8, 1908, 2 P. M.
[Testimony of A. B. Graham, for Libelant.]

A. B. GRAHAM, a witness called on behalf of the

libellant, being first duly sworn, testifies as follows

:

Direct Examination.

(Questions by Mr. CAKE.)
Captain, what is your occupation?

A. I am manager of steamboat liiie transporta-

tion company.

Q. You are running between what points?

A. Between Portland and Corvallis.

Q. How long have you been in that business ?

A. 22 years.

Q. Captain, were you familiar with the ^*Annie
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Cummings"? A. Yes, sir.

Q. Are you familiar with the cost of the furnish-

ings of a steamboat of that size ?

A. Well, our boats are smaller dimensions. I

know about what our boats would cost. I presume

there would be very little difference.

Q. Well, would you state, then, w^hat it would

cost to furnish the '^Annie Curamings," or a boat of

similar size, with the necessary interior furnishings

of the cabins and the other portions, in order to make

the boat serviceable ?

A. What we would call equipment.

Q. Equipment, yes, sir ; leaving out machinery.

A. Without the machinery?

Q. Without the machinery; considering only the

furnishings of the boat ?

A. Well, lifeboats, stage planks, lines, anchors,

life-preservers, and cabin furniture—everything of

that kind.

Q. Yes. Trucks?

A. Trucks. Why, between $2,000.00 and 2300.00.

Q. Would that be the cost if it was new?

A. Yes, sir.

,Q. Well, that would be the cost where the material

had been worn perhaps six months or a year, or even

more?

A. Well, I don't know as to that. The furnish-

ings and everything, if they had been used two or

three years are just as good for the boat at that time

as if they were new, as long as they full the require-
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ments of the law, which they were compelled to keep

up.

Cross-examination.,

(Questions by Mr. FLANDERS.)
Captain, you include in that life-preservers, do

you? ' A. Yes, sir.

Q. And how many life-preservers would you al-

low ? A. Why, with our boats we allow 100.

Q. Well, your boats would carry passengers?

A. ,Yes.

Q. Supposing that a vessel like the ''Annie Cum-
mings" wasn't a passenger carrier?

A. Well, if she has a passenger license, she has

to carry equipment.

Q. You don't know whether she had a passenger

license or not? A. I don't know, no, sir.

Q. Your testimony is that a boat of her dimen-

sions used in the carrying of passengers, and fitted

up accordingly, both with cabin equipment, life-pre-

servers and all of that?

A. Yes. The life-preservers is a matter of num-

bers. She would have to have a certain number of

life-preservers for her crew.

Q. ,They cost what ?

A. They cost about $1.50 apiece now-a-days.

Q. You are figuring upon how many boats in

your estimate of equipment?

A. Well, that depends on the tunnage of the boat.

I presume that boat would have to have five life-

boats.

Q. That is, if she was in the passenger carrying

business ?
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A. (Yes. If she were allowed any passengers at

all.

Q. If she were not allowed passengers, how many
life-boats would she have to have?

A. Not over two.

Q. And the life-boats cost how much?

A. Metallic life-boats cost about $10.00 to $11.00

a foot

—

on about $150.00 or $160.00 apiece.

Q. Of course you don't know how many life-

boats were on this vessel ?

A. No, I don't know anything about that, no.

Redirect Examination.

Q. Are you figuring on metal or wooden boats

in your estimate ?

A. Well, the estimate I gave was on metal boats.

Q. What would be the difference between wooden

boats and metal boats ?

A. Oh, there is quite a difference. There would

be pretty nearly $100.00 apiece.

Q. Difference of $100.00 apiece? Were these

boats on the ^' Annie Cummings" metal or wooden?

A. I do not know.

Q. In making your estimate, you figure carefully,

do you, all the details and everything that would be

required—bedding and dishes, ranges and every-

thing in the equipment of a boat ? A. Yes, sir.

Recross-examination.

Q. Captain, which would cost the most, metal or

wooden boats ? A. Beg pardon ?

Q. Which are the most expensive boats, metal or
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wooden? A. Metal.

(Witness excused.

[Testimony of A. J. Lewthwaite, for Libelant.]

A. J. LEWTHWAITE, a witness called on be-

half of the libellant, being first duly sworn, testified

as follows

:

Direct Examination.

(Questions by Mr. CAKE.)
Mr. Lewthwaite, you are a resident of this city, are

you? A. I am, yes.

Q. What relation do you bear to the Western

Transportation Company? A. Secretary.

Q. You are secretary ; and what position do you

occupy with the Crown Columbia Pulp and Paper

Company ? A. I am resident manager.

Q. That includes the mills at Oregon City and

La Camas? A. It does, yes.

Q. How long have you been employed in that ca-

pacity, Mr. Lewthwait?

A. Since the 1st of March, 1907.

Q. Were you familiar with the machinery that

was a part of the cargo of the ^^Annie Cummings"
on the night of the 30th of December?

A. I was, yes.

Q. What was this cargo composed of?

A. ,0f the machinery.

Q. Yes, that is, the cargo that was aboard the

''Annie Cummings" that night?

A. It was a car of ma^esite, a water-wheel and
two steam engines.

Q. What was the value of the maf/csite ?
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Mr. FLANDEES.—I object to that, your Honor,

on the ground that the Court cannot estimate, in ar-

riving at libellant's damages, any sums whatever for

the cargo on board the Aimie Cummings.

COURT.—The Court will hear the testimony.

Mr. CAKE.—That will be subject to argument.

Q. Now, you may state the price ; this machinery

was new, was it, Mr. Lewthwaite ? A. Yes.

Q. Now, the best idea of its value would be its

cost, would it not, right here? A. Yes.

Q. You may state what that cost was.

A. $6,290.9&.

Q. Por the machinery ?

A. Machinery, including the freight to Portland.

Q. Where was this machinery destined for, Mr.

Lewthwaite ?

A. Our mills at Camas, Washington.

,Q. Where had it been taken from ?

A. I think from Albina dock, all of it.

Q. Delivered there by the railroad company to

load on this boat?

A. On the '^Annie Cummings."

^Q. What was the value or the cost of the mag-

nesite ?

A. Including the freight, it was $964.82.

Q. What portion of the magnesite was saved ?

A. None at all. It was all destroyed by the

water.

Q. You may just tell the Court what that mag-

nesite is so he will appreciate the loss.
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A. The magnesite was crude magnesia, and to

dump it into the river would have the same effect

dumping it into the river has on that much lime ; the

magnesia would be destroyed, or the magnesite.

Q. Now, as I understand it, this machinery was

recovered from the water, was it, a portion of it ?

A. A portion of it was recovered.

Q. You may state to the Court what was the loss

on the machinery, in the actual loss of parts which

had to be supplied.

A. I prefer the invoices to do that.

Mr. CAKE.—Will that be satisfactory, Mr. Flan-

ders?

Mr. PJjANDERS.—Yes. (Examining invoice.)

This, I understand, was what he ordered to replace

the missing parts.

Mr. CAKE.—That is right, to replace the parts of

the machinery that were not recovered.

A. The cost of new parts to replace portions of

the original shipment that were lost, as per the at-

tached invoice, including freight and cartage to Port-

land, $960.40 on the water-wheel.

Q. On the water-wheel alone?

A. Alone, yes. On the two steam engines,

$986.70.

Q. That would make a total, then, of parts that

had to be supplied of how much ? A. $1947.16.

Q. And that would be the loss on the machinery,

plus the expense of getting it out of the river ?

A. That was the actual loss on the machinery, on

the parts that had to be replaced.
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Q. ^ow, what loss, if any, was there on the ma-

chinery that was found intact ? Any ?

A. We have not any record of that—^\"ery small,

and we let go of it ; simply the cost of cleaning it up,

which amounted to really nothing.

Q. Now, as to the loss on the boiler and machin-

ery in the boat, you know nothing about that, do you ?

A. I am not familiar with that boating business.

Q. Is that all that you know of interest in this

matter, Mr. Lewthwaite? A. That is all.

Cross-examination.

(Questions by Mr. FLANDERS.)
This ma^esite and these two engines and this water-

wheel belong to the Crown Columbia Paper Com-

pany?

A. Yes, Crown Columbia Pulp and Paper Com-

pany.

Witness excused.

[Testimony of A. H. Morrill, for Libelant.]

A. H. MORRILL, a witness called on behalf of the

libellant, being first duly sworn, testifies as follows:

Direct Examination.

(Questions by Mr. CAKE.)
Mr. Morrill, what relationship have you to the libel-

lant in this case, the Western Transportation and

Towing Company?

A. Manager of the Western Transportation and

Towing Company.

Q. How long have you been manager, Mr. Mor-

rill?
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A. Four years ; about four years last July.

Q. After the collision, what steps did you take

to recover the cargo lost and the parts of the boat

that could be saved?

A. Why, we engaged divers, hired boats, launches,

barges, dragged the river, and picked up what we

could find, both of the machinery that was part of

the cargo, and the parts of the boat's own machinery.

Q. You know, do you, what machinery was on the

boat that night—the ship ?

A. Why, I know from feour having signed the

waybills or receipts for it, you know. Personally I

didn't see the machinery on the boat.

Q. Have you kept an accurate account of this

wreckage expense? A. Yes, sir.

Q. You may state what that expense was, both

on the machinery and on the cargo.

Mr. FLANDERS.—I would like Mr. Morrill to

state, before he answers that question, your Honor,

whether he kept separately the expenditures incurred

in the raising of the cargo and the expenditures in-

curred in raising the machinery which formed a part

of the machinery of the boat itself ?

A. No, I did not keep it separate. It could be

pretty nearly—I could come pretty close to separat-

ing it, but it was not kept separate at the time.

^r. FLANDERS.—Then I object to the witness

answering, giving any figures which would include

the cost of raising the machinery forming a part of

the cargo, on the ground that it is not a proper ele-

ment of damage to be recovered in this suit.
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COURT.—^You may answer the question under

the former ruling, and they make the separation.

'Mr. CAKE.—I will suggest that I will have him

make this separation a little later, and then he can

give the separate expense.

COURT.—Very well.

Q. ,You may state what the total expense of the

wreckage was. A. $4,017.36.

Q. You might state a little more in detail what

that consisted of. Have you a special account?

A. I opened a special account. I headed it,

^^Wrecking account," and everything that pertained

to the picking up of that machinery was charged

against that account. And when we cleaned the mat-

ter up, I closed the account. I have taken off an

itemized statement from the account, showing just

what the money was expended for, if you want it.

Q. The boat known as the ^^Annie Comings" was

the property of the Western Transportation and

Towing Company? A. Yes, sir.

Q. At the time that it was sunk ?

A. Yes, sir.

Q. You know nothing of the collision itself ex-

cept by hearsay, do you ? A. No.

Q. Mr. Morrill, under the Court's suggestion Avill

you kindly disintegrate those different parts there

and separate the two accounts? A. Yes.

Q. And they you can testify to-morrow morning.

A. All right.
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Cross-examination.

(Questions by Mr. FLANDERS.)
Mr. Morrill, did the ^^ Annie Comings" have a pas-

senger license?

A. She had a passenger license for a limited num-

ber ; I think it was seven or eight passengers.

Q. How many boats did she have ?

A. She had two metal boats, one work boat.

Q. How many life-preservers did she carry ?

A. I think she carried about 53 life-preservers.

Q. How much bedding did she have ?

A. Well, she had bedding for her rooms. There

were eight rooms, staterooms ; upper and lower berth

in all except two, I believe. Then, of course, had

the spare change—couple of changes.

Q. Have you ever figured out the v?aue of the

equipment of the boat; that is, the full equipment

and the cabin equipment that was on here at the time

she was lost by this collision?

,A. I have not.

Q. You cannot give the Court any estimate of

what that was worth ?

A. Well, not down to anything very accurately.

I know practically Avhat was on it, and could figure

pretty closely what was on it, but as to saying that

is what it cost practically new, of course, some things

were there—the linoleum and carpets and things

were on the boat when I took charge, and a lot of

the bedding, although quite a lot of that had been

replaced—new bedding bought all the time, new

trucks.
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Q. The ^^ Annie Comings" was the old '^W. M.

Hogue," wasn't she, rebuilt?

A. ^^W. M. Hogue," yes.

Q. Boilers of the ^^Hogue"?

A. She had the boilers of the ^^Hogue," and her

name was changed when she was rebuilt.

Q. And the money which Mr. Supple has testi-

fied to was spent on her ?

A. After the purchase.

Q. And after you became connected with the com-

pany ?

A. No, that was spent before I became connected

with the company. I was connected with the Papier

Company at that time.

Mr. FLANDERS.—I would like Mr. Morrell when

he makes up that estimate, to make up a statement

which he can put in there to show the different items

of this expenditure so much for pay-roll, etc.

Redirect Examination.

Q. When these improvements wer?e put on by

Mr. Supple, they were pvit on in 1904, he testified,

didn 't he ? A. I think so.

Mr. FLANDERS.—1903.

Q. No, 1903 ; that is so.

A. 1903, I think.

Q. There have been other repairs put on the boat,

haven't there, subsequent to that?

A. Yes. There has been quite a lot of repairs

put on the boat since that time—improvements, such

as electric light plant and oil plant.

Q. Did you run the boat by oil ? A. Yes.



204 The Western Transportation etc. Company

(Testimony of A. H. Morrill.)

Q. The equipment was modern on the boat?

A. Yes, sir.

Q. Great deal of new machinery on there ?

A. Why, yes, the hoisting donkey was new; the

electric light plant was new ; of course the oil plant

was all new.

Q. What about the boiler ?

A. The boiler was new. The boiler wns a vear

old—new boiler.

Q. Then practically all of the machinery had been

renewed, hadn't it?

A. Yes; all except, you know, the engines them-

selves and the shaft. The hull had been strengthened

just about four months before, at Vancouver. We
took out—practically went over and took out all that

was anywheres weak.

Recross-examination.

Q. All the machinery was saved, wasn't it?

A. Why, no, not all of it.

Q. The boiler was saved, wasn't it?

A. The boiler was saved.

Q. The donkey was saved ?

A. The donkey-engine, the hoisting donkey was

lost, but the donkey-engine, the engine that run the

electric light plant, was saved.

Q. The oil-tanks were saved ?

A. The oil-tanks were saved. We lost our cut-

offs, lost the steam-pipe, or practically all of it

—

branch pipes
;
quite a lot of the parts that were lost

in that way. The shaft was saved.
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Redirect Examination.

Q. The hull was completely lost, the boat itself?

A. Yes.

Q. Nothing left of it.

Witness excused.

Mr. FLANDERS.—With Mr. Cake's and the

Court's permission, I would like to ask to put one

of my witnesses on the stand. Captain Veysey has

to go to Astoria to-night on a survey.

Mr. CAKE.—Yes. Let the record show that this

is a witness for the claimant and respondent.

Mr. FLANDERS.—And cross-libellant, yes.

[Testimony of L. Veysey, for Claimant.]

L. VEYSEY, a witness called on behalf of the

claimant, respondent and cross-libellant, being first

duly sworn, testifies as follows

:

Direct Examination.

(Questions by Mr. FLANDERS.)
Captain, your residence is what ?

A. 741 Northrup Street.

Q. Portland? A. Portland, yes, sir.

Q. And your occupation is what ?

A. Well, in the fuel business, and surveyor to

Lloyd's Register.

Q. You were a surveyor to Lloyd's Register in

December, 1907, and January, 1908, were you ?

A. Yes, sir.

Q. You may state w^hether or not the French bai'k

^^ Europe" is entered in Lloyd's Register.

A. Yes, sir, she is classed in Lloyd's.
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Q. And classified in Lloyd's?

A. Yes, sir—A-1.

Q. You may state whether or not you made a

survey upon the ^^ Europe" as to repairs upon her,

after her collision with the steamer ^^ Annie Com-

ings"? A. Yes, sir.

Q. At whose request did you make that survey ?

A. At the request of the master and the French

consul.

Q. Did you find that the ship, bj^ reason of the

collision, had suffered damages? A. Yes, sir.

Q. You may state what those damages were.

A. I didn't bring up a copy of my report, Mr.

Flanders.

Mr. FLANDERS.—I have got your tenders here.

That would show.

A. Y^s, sir; that will show about what they were.

Q. Just state, refreshing your recollection from

that.

Mr. CAKE.—Is this the report?

Mr. FLANDERS.—This is the tender.

A. This is the specifications drawn from the re-

port.

Mr. FLANDERS.—This is the specifications for

the repairs.

Mr. CAKE.—Made out by you. Captain?

A. Yes. The gammon-band of the bowsprit was

carried away, and also the connecting bolts with the

lugs; the new bobstay-band was also carried away,

that was in conjunction with the gammon-band.

This band was of cast steel, tested according to
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Lloyd's rules, and a certiffeate of the same to be

gh^n to the master. Lloyd's surveyor to be present

at the test, and see they were perfect. The martin-

gale had to be faired, and the outer bobstay chain

repaired. A new flying /"ib-guy and foreroyal-stay

had to be fitted of ship-rigging wire. The figure-

head to be restored to its original condition. That

would include, of course, connecting up, with new

shackles, etc. That included cutting out, removing,

all the materials, tools, the cost of labor and trans-

portation, except towage, all the pilotage and dock

charges of the ship if she is brought to Portland to

repair. In fact, it is understood that the ship is to

be restored to the same condition as she was prior

to the damage being sustained.

Q. Those were your original recommendations ?

A. Yes, sir.

Q. Upon which tenders for the repairs of the

ship were invited?

A. Yes, sir. This embodies the amount of

damage the ship had sustained consequent on that.

Q. Now, you may state, Captain, whether or not

afterwards, in the course of the repairs, it was found

that other work not included in that which you have

testified to was rendered necessary by reason of the

collision.

A. Why, I haven't any present recollection of

that, Mr. Flanders. It would be a very trivial mat-

ter if it was, maybe a shackle or something omitted

from that.

Q. There was a stay?
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A. Oh, yes, I remember, there was either a flying

jibstay or topgallant-stay that was found to be

chafed. I saw the stay, and it was chafed there ; that

is, the wires were partly chafed through, and it ap-

peared as though it had been recently done ; and as

the stay, in my opinion, would not meet with the

requirements of Lloyd's classification, I recom-

mended a new one being fitted.

Q. So that that was done in addition to what was

originally done?

A. In addition to the original specification.

Q. Did you survey the vessel after her repairs ?

A. Yes, sir.

Q. Did you give her a certificate afterwards ?

A. Gave her a seaworthv certificate, ves, sir.

Q. Do you know when the repairs were completed

and she got your certificate ?

A. The repairs were completed,—if I remember

rightly, the repairs were completed either on the

afternoon of January 17, or the morning of January

18, I am not sure which.

Q. And your certificate is dated the 18th?

A. Well, it would be probably on the 17th, or the

morning of the 18th. That would be when I made

the survey, Mr. Flanders.

Mr. CAKE.—You made the survey on the 31st

day of December, didn't you?

A. That was for the damage. No, on January

1st for the damage. New Year's Day.

Q. And the survey of the repairs completed on

the 17th ?
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A. On the 18tli that was dated.

Q. When the certificate was given ?

A. Yes.

Q. And that certificate would enable her to pro-

ceed to sea as far as Lloyd's were concerned?

A. Yes, as far as the classification was concerned

;

yes, sir.

Q. You may state what charges you made to the

ship for your surveys ?

Mr. CAKE.—I might enter an objection, if the

Court please, to this. I am not certain it is well

taken, but I would just like to object to this testi-

mony.

COUET.—Very well. I will admit the testimony

subject to the objection.

A. That would be the charges, $25.00 for the

damage.

COURT.—You will have to speak out louder.

A. Yes, sir. The fee for surveying the damage,

$25.00; the fee for surveying the repairs, $25.00,

and making out the specifications and testing the

material at the Columbia Steel works, $5.00.

Q. $55.00? A. $55.00.

Q. That is what you charged ?

A. That is what I charged.

Q. And that is what you received ?

A. That is what I received.

Witness excused.
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F. A. COPELAND, a witness called on behalf of

the libellant, being first duly sworn, testifies as fol-

lows:

Direct Examination.

(Questions by Mr. CAKE.)
What is your occupation?

A. I am at present master of the steamer

^^ Georgia Burton."

Q. How long have you been captain on the river,

Willamette River?

A. Four years last August.

Q. Were you at any time the captain of the

^* Annie Comings"?

A. I was, from about the 11th of last February,

a year ago last February, up to the 30th of December.

Q. The night of the 30th of December, 1907, you

were aboard the ship in the capacity of captain, on

board the **Annie Comings" in the capacity of cap-

tain ? A. I was, yes, sir.

Q. Now, you may state what you were doing at

the time of the collision ?

A. I was sitting at the supper table.

Q. What deck?

A. Saloon deck, passenger deck.

Q. Who was in charge of the steamer?

A. The pilot was in charge.

Q. Captain Spinner? A. Captain Spinner.

Q. Where were you when you sat down at the

table? Where was the boat when you sat down at

the table ?
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A. Slie had just passed the floiiring-mills.

Q. So that from the time of passing, leaving the

flouring-mills up to the time of the collision, you

were inside ? A. I was.

Q. Now, you may state what you know about the

accident or the collision, and what you did as captain

of the boat?

A. Well, if I remember rightly, I was just about

through supper, and I heard the tiller ropes go over

pretty lively. I made the remark, ^^ There must be

something wrong." Just about that time she hit. I

think I had already raised up from the table at the

time. I had not much more than got up when the

lights went out. We was in darkness, steam flying.

I started forward to reach the pilot-house, if I could.

But the way I started, I was in amongst the wreck-

age—it was about where she had hit the steamer, and

it took me some time to get out. When I came out,

I came out right alongside of an anchor that was

hanging over the hawse hole on the port side of the

ship.

Q. About how far from the bow of the ship ?

A. Probably 20 feet or such a matter.

Q. On the port side ? A. Yes, sir.

Q. Then what did you do ?

A. I climbed up on the ship.

Q. By the anchor?

A. By the anchor, yes, sir.

Q. About how far—^^vhat deck were you on at the

time ? A.I was on the passenger deck.

Q. How far up did you have to climb to reach
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the deck of the boat ?

A. Well, I had to go about five feet to the aft of

the anchor and I don't know what the length of the

anchor was.

Q. That is from the hurricane deck?

A. From the promenade deck.

Q. Then comes the hurricane deck, and the pilot-

house above that ? A. Yes, sir.

Q. When you reached the deck of the ^'Europe,"

what, if any, attention did you pay to the lights of

the ship ?

A. Well, I looked to see if the forward light was

burning. It appeared to be burning, but not so very

b^Vght. I noticed at the time that this fore-stay that

has been mentioned could be an obstruction to the

light, the boat coming head down the river; a boat

coming down the river, looking toward the head of

the ship, it would be an obstruction to the light, and

might obscure it so it could not be seen.

Q. How wide was this fore-stay? It has been

testified a number of times—four, 4I/2 inches.

A. Two wires together approximately about 2

inches apiece.

Q. And the lantern hung down between ?

A. Behind that.

Q. Right under that ? A. Right under that.

Q. Right between the two.

A. Right between the two.

Q. They were close together, as I understand?

A. Yes, right together.

Q. Did you notice the chafing-gear on the stays?
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A. I did.

Q. And to the best of your ability, you may state

how far below the light the chafing-gear came.

A. You mean from where it was fastened to the

stay?

Q. I mean that the chafing-gear—this was the

stay coming down here, and the lantern was hanging

under this way, and the chafing-gear came down be-

low, if it did come down below where the light was

hung, how far ?

A. Well, I thought at the time it probably ex-

tended down from where it was fastened, where the

sail was fastened to tlie stay, four or five feet. That

would bring it about the bottom of the lamp some-

where. Of course, my being on deck, not going up

to examine closely, I couldn't say just exactly.

Q. This chafing-gear placed an obstacle in front,

if it came down over the light, of about what diam-

eter ? A. Eight inches.

Q. That would be three inches more than the

stays alone ?

A. Three or four inches—somewhere along in

there.

Q. You made no measurements as to the height

of the light from the deck ? A. I did not.

Q. When you reached the vessel you were on the

forecastle deck, w^eren't you? A. Yes, sir.

Q. You didn't notice how far the deck went back ?

Well, that is a matter that we can determine, on the

testimony, the forecastle deck. Now, Captain, were

you with the captain of the ^^ Europe" and Captain
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Spinner in the cabin of the ^^ Europe"?

A. Tes, sir.

Q. Did you at that time hear any remark made

by Captain Spinner that he had confused the shore

lights with the ship light? A. I did not.

Q. Or that it was his own fault, and he would

lose his license for six months ?

A. I did not. If I remember rightly, I had

spoken to Captain Spinner.

Q. Did you hear any remark ?

Mr. FLANDEES.—Just let him finish his answer.

Q. What is that. Captain ?

A. If I remember rightl}^, w^hen I first saw Cap-

tain Spinner I asked him the reason he hit the

ship. I says, ^^ Couldn't you see no lights?" He
said, '^I seen nothing."

Q. You didn't hear any such remarks as I have

indicated made while you were on the ship?

A. I did not.

Q. Did you take out your book while you were

carrying on this conversation, and ask the captain

and take down the name of the ship and the cap-

tain?

A. I asked the captain his name and the name of

the ship. I undertook to write it down. I couldn't

see well enough.

Q. How is that?

A. I asked the captain his name and the name of

the ship. I undertook to write it down, but couldn't

see well enough to write it.

Q. Where were you writing? Under this light?
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A. I was on the forecastle-deck, right underneath

the light.

Q. Beneath this light?

A. This anchor light in question.

Q. Was the light a bright or a dina light ?

A. I should say it was a dim light.

Q. What was the background of the shore line?

That is, was there any shadow cast over the water at

this place or not? A. There was.

Q. Now you may state, as near as you can, what

this shadow was.

A. The shadow of the hills on the west side of

the river.

Q. Now, just explain a little to the Court what

you mean by that.

A. Well, a boat running direct approaching

mountains close to the river, you are running directly

into a shadow, and you cannot see anything on the

water or up to the top of the mountain.

Q. Now, if the masts were in the clear, that is,

the the ship was in the clear, then you would see

what?

A. You would see the masts outlined against the

sky.

Q. Irrespective of the light?

A. Irrespective of the light.

Q. But from' the position in which the ship was

that night, you couldn't do that, could you?

A. No, sir.

Q. The whole background was dark ?

A. Yes, sir.
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Q. Now, about how high above the top of the

boat would this background extend? That is, how

high above the top of the ship, the masts?

A. Well, I couldn't answer that question.

Q. Well, was it above it altogether?

A. It was.

Q. Well, that is what I wanted to know. Now,

Captain, are you familiar with the size, that is, the

distance, from the water to the pilot-house on the

^'Annie Comings"? A. Yes, sir.

Q. You may state what the distance from the

water to the range of vision of the pilot in the pilot-

house would be.

A. Approximately 33 feet. 33 feet from the

water.

Q. What is the top or the range of the eye ?

A. The range of the eye.

Q. You may state how you reached that conclu-

sion and ascertain the height.

A. I ascertain that height from the steamer

^^ Georgia Burton," as approximately the same sized

boats and about the same height.

Q. Captain, the Court can hardly hear. I can't

hear you. Speak a little plainer.

A. Well, I obtained that from the measurement

from the steamer '^Georgia Burton." They are ap-

proximately the same size, same height ; and I meas-

ured from her pilot-house to the water's edge, and I

measured 32 feet, 2 inches in range of my eyes.

Q. In range of your eyes, not the top of the

house ? A. Not the top of the house.
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Q. But the range of the eyes. What was the

difference between the '^ Burton" and the *^ Annie

Comings'"? A. Probably a foot.

Q. So that gives you just the height that the

pilot's eyes would be on the '^ Annie Comings'"?

A. Just about.

Q. When you say just about, what do you mean"?

A. Well, there might be three or four inches

difference. I couldn't say as to that.

Q. There wouldn't be more than that, would

there ? A. It would not.

Q. Do you know the loading of that vessel that

night, Captain—what cargo there was aboard?

A. In tonnage or what?

Q. Yes, what cargo you had. Where did you get

your cargo that you were carrying to La Camas ?

A. I got three cars of machinery and thirty-five

ton of magnesite, I believe it was, from the Albina

dock, transferred from the O. R. & N. Eailroad.

Q. Well, that was the cargo that you had then

aboard, was it ? A. Yes.

Q. You may state, if you can tell, how soon the

machinery sank after the collision. I mean the

cargo machinery.

A. Part of it sank immediately.

Q. What do you mean by a part of it?

A. That was the machinery that was on the bow

of the steamer.

Q. Well, then, the machinery that was on the

other end of the steamer, the aft part, how soon did

that sink? I am not referring now to the machinery
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in the ship, but just the cargo itself.

A. Just the cargo?

Q. Yes.

A. Well, from subsequ^e^^ events, most of that

sank right there, too. There was very little of it

moved down.

Q. Just let the Court understand just what the

effect of this collision was to the hull of that vessel.

A. It broke her in two amidships, and the house

floated awa}^ in pieces.

Q. Now, when you say broke her in two, what

do you mean—that she broke clear off?

A. Clear in two.

Q. One part went one way and the other part the

other ?

A. One part went on one side the ship, and the

other the other, and she was held there for some

time by her steam pipes or chains; and one part on

one side of the ship and one part on the other.

Mr. CAKE.—I will state that our theory with

reference to the position of the boat and with refer-

ence to the breaking away of the boat was that the

boat broke, and one part went on one side of the

*^ Europe" and the other part on the other, and held

there with these chains until the ship had been

dragged out of her course this quarter of a mile,

dragging on her cargo, but when she turned that she

dumped the machinery over, as it was right on the

open deck.
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Cross-examination.

(Questions by Mr. FLANDERS.)
Captain, the ** Georgia Burton" belongs to the

Western Transportation and Towing Company,

doesn't she? A. Yes, sir.

Q. Was all of this machinery which you loaded

at Albina carried forward of your house?

A. It w^as not, no, sir.

Q. How much did you have on deck forward of

the freight-house ?

A. I had one engine, one fly-wheel, one engine,

two fly-wheels, large casting for water-Avheel, that is,

the jacket and another piece—I forgot now what

they call it.

Q. How much of the three carloads of machinery

in tonnage w^as out in the open as compared with

what was inside the freight-house ?

A. Well, I figured at the time about 18 tons.

Q. Outside? A. Yes.

Q. And how much inside ?

A. I had about fifty tons inside, I think.

Q. 50 tons of the machinery?

A. Well, I don't know as it was the machinery.

That was altogether.

Q. Including this car of magnesite ?

A. Yes.

Q. You testified before the Inspectors, didn't

you? A. I did.

Q. You located before them the point of the col-

lision at a place about 300 feet from the west bank

of the river, didn't you?
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A. I did at the time, yes, sir.

Q. That was to the best of your knowledge from

what you saw at the time, wasn't it?

A. From what I saw at the time and what I was

told by the divers after they had went down.

Q. Now, do you change your testimony as to the

location of the collision? A. Yes, sir.

Q. Where do you put it now ?

A. Put it about a quarter of a mile above there,

and a little easterly.

Q. How far from the bank? How far from the

west bank of the river?

A. Oh, I don't know how far that would be
;
prob-

ably 450' feet, or 400, somefe^ing like that.

Q. 450 you think?

Redirect Examination.

Q. Now, Captain, in reference to your location at

the time of this examination, how did you fix the

point—from the testimony of these divers ?

A. Yes, sir.

Q. And you had not at that time ascertained

where the machinery was had you?

A. The diver first reported when he came up that

he had located the machinery there.

Q. At a point how far from where it was actu-

ally located? A. About a quarter of a mile.

Q. And then how soon afterwards was the true

location found?

A. About two weeks I guess it was ; somewhere in

the neighborhood of two weeks.

Q. About two weeks. And who located it—the
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same divers ? A. No, a different diver.

Q. What was the cause of their error there in

their location ?

A. Well, the first diver might have been an error

on account of the muddy water. He might have

found—he found a piece or two down there, and

thought he had all of it.

Q. He found a piece or two, and thought he had

the whole machinery? A. Yes.

Q. But you know now, as a matter of fact, that

the machinery was located above ? A. Yes, sir.

Q. How soon did it get dark that night in there ?

A. Well, it was dark by half-past five that

night—five-thirty.

Q. About when did this accident occur? About

when did the collision occur?

A. About 5 :50.

Q. Did you see this gentleman over here on board

that vessel that nigh ?

A. I couldn't say whether that is the gentleman

or not.

Q. Did you see anybody there ?

A. There was a man there, yes, sir.

Q. In what capacity that you saw outside of the

crew?

A. I don't know what his business was there.

Q. How did he come to be—how did he appear

to be there? What was his relationship to the crew?

A. I couldn't say.

Q. Was he in the cabin at the time the captain

was there?
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A. In the cabin? I couldn't say as to that.

Witness excused.

[Testimony of Burt Hicks, for Libelant.]

BURT HICKS, a witness called on behalf of the

libellant, being first duly sworn, testifies as follows

:

Direct Examination.

(Questions by iMr. CAKE.)

Q. What is your business, Mr. Hicks?

A. Machine business.

Q. How long have you been in the machine busi-

ness? A. 14 years.

Q. What familiarity have you with marine

machinery or boat machinery ?

A. Well, we have a great many repairs, and we

build new engines, new machinery.

Q. Do you make a specialty of that kind of work?

A. One part of our business is, of course, we take

in repairs, general repairs.

Q. To what? A. All kinds of machinery.

Q. Well, on ships, I ask you, do you make a busi-

ness of making repairs? A. Yes, sir.

Q. You do? You have had a good deal of ex-

perience, then, with steamboat machinery?

A. Yes.

Q. Now, Mr. Hicks, did you examine the machin-

ery of the ^^ Annie Comings" on the deck at La

Camas? A. Yes.

Q. You may state what the value of that machin-

ery would be in the boat attached and set up.

Mr. FLANDERS.—I object to that, your Honor,
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on the ground that the witness has not shown himself

qualified to testify as to the value of machinery set

up in a boat, such as the machinery of the '^ Annie

Comings." He does repair work. That is about it.

fi\ CAKE.—Mr. Hicks is the expert in the town

on this kind of work.

Q. Now, Mr. Hicks, you are familiar with the

cost and expense of setting up machinery in boats,

are vou not? A. Yes, sir.

Q. Have you had a good deal of experience in set-

ting up machinery in boats ?

A. Yes, I have had for the last 20 years.

Q. Do you know the value of the machinery, do

you know^ the cost of installing the machinery in

boats'? A. Yes, sir, of this class.

Q. Now, do you know the value of the machinery

as set up in the boat and the value of it before it is

installed? A. Yes, sir.

Mr. CAKE.—Now, I think that is sufficient.

Q. Now you may state what the value of this

machinery would be as set up in the boat, installed?

Mr. FLANDERS.—I object to that, your Honor,

on the ground that the witness has not shown himself

qualified to testify as to the value of this particular

machinery. I concede it would be proper for him

to testify as to what it would cost to set up machin-

ery of the type of this machinery in another boat,

but not what this machinery was worth set up.

COURT.—I think the witness may answer the

question. He saw the machinery there.
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Mr. CAKE.—He has examined the machinery

carefully.

Mr. FLANDERS.—I save an exception.

Q. I will ask you, Mr. Hicks, whether you made

a very careful examination of all this machinery ?

A. Yes, I looked it over. And to refit this

machinery and install it—that is what you under-

stood?

Q. That is what I want to know.

A. I estimate that at $9,340.00, the machinery

that I saw on the dock.

Q. To refit, to fit this machinery for use and in-

stall it w^ould cost nine thousand how much?

A. $9,340.00.

Q. Installed, then, and in the boat, what would

the machinery be worth? A. $19,000.00.

Q. Then the machinery, without the installation,

as it lays there now, would be worth how much

money? A. That I have not

—

Q. Well, if it would cost you to install that and

refit it, then the machinery at $19,000.00 would be

the total amount what would be the v/^aie of the

machinery as it lay there ?

A. The cost of installing the machinery, without

the oil plant, would run about $800.00 to $900.00 and

the oil plant alone would run somewhere about

$300.00 or $400.00, just for the labor.

Q. Well, but you said to remodel and to install

would be $9,000.00, all of the machinery there.

Don't separate it from oil plants, or engines, or any-

thing of the kind. All of the machinery in the boat
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is what I want, so the Court can understand just

what the expense of installation would be.

A. Well, I just stated it would be $9,340.00.

Q. $9,340.00? A. Yes.

Q. Now, what is the machinery worth not in-

stalled lying there on the dock?

A. I make that $5,025.00.

Q. Well, then, how do you reconcile $9,340.00 and

$5,000.00?

A. Well, we add in an item of $4,635.00 for the

boiler and the oil-tanks that are there with the

machiner, that are not included in the cost of this

machinery.

Q. That are not included in the cost of the ma-

chinery ?

A. In the cost of the machinery. The machin-

ery itself, and the boiler is a part.

Q. Now, you are getting the Court confused. At

least, you are getting me confused. I don't separate

the boiler, I take it altogether—the whole thing as it

stands there.

A. Well, then, we would call that $13,975.00.

Q. That is what it would be worth ?

A. Yes.

Q. What the machinery would be worth there?

A. Installed in the boat. That is what it is

worth installed in the boat.

Q. And the installation would cost how much

—

$9,000.00? A. No, that is repairs and all.

Q. Well, I mean installation and repairs and all.

A. Yes.
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Q. Costing the difference between $13,000.00 and

how much? A. $13,975.00.

Q. That is to say, $9,260.00 is the installation and

repairs? A. $9,340.00.

Q. And the v?aue of the machinery as it is there

now, unrepaired and uninstalled, including the

engine and all is how much—^boilers and everything?

A. $5,025.00.

Q. That makes $13,365.00. Is that right?

A. Yes.

Q. Well, now, you include in that the boiler.

What is this other item of $4,000.00 you are speaking

about?

A. The $13,975.00 includes a boiler and the en-

gines and repairs.

Q. Includes everything? A. Yes.

Q. Well, where did you get your $19,000.00 then

that you were talking about a few minutes ago?

You said something about $19,000.00 a few minutes

ago, didn't you?

A. You asked me how much a set of new ma-

chinery would cost?

Q. Then the difference between the new set of

machinery installed and this installed would be the

difference between $13,365.00 and $19,000.00—is that

right? I guess that is clear now, if the Court please.

Cross-examination.

(Questions by Mr. FLANDERS.)
As I understand then, Mr. Hicks, the machinery

which you saw set up in working order in the boat

would be worth set up $13,975.00. It that it?
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A. Well, that is what this machinery would cost

set up in a boat.

Q. Would cost set up. What do you mean by

cost?

A. Well, 3^es—the value of the machinery and the

installation of it.

Q. And you make the installation $9,340.00, the

cost of the installation?

Mr. CAKE.—That is repairs too.

Mr. FLANDERS.—Well, I am getting around to

that.

Q. What does this $9,340.00 include?

A. That includes the repairs and the installation.

* Q. How much do you put the repairs at?

A. Well, I haven't figured that up in that way.

Q. You just come here and tell the Court a lump

sum which you think it would cost to make the re-

pairs and set up the machinery? A. Yes.

Q. Without figuring up how much the repairs

would come to and how much the actual cost of the

installation would come to—is that right?

A. Well, it takes a little time to do that.

Q. Well, you went up there to make an estimate

fo give your testimony, didn't you, Mr. Hicks?

Mr. CAKE.—Tell the Court how you got at this

$13,975.00.

A. The cost of the installation, outside of the re-

pairs, would cost in the neighborhood of $1200.00 to

$1500.00; $1500.00—somewhere along there.

Q. The rest you put in repairs?

A. In repairs; yes, sir.
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Q. Now, what would the repairs consist of? Did,

the boiler for instance need repairs?

A. The boiler, the engines, and the electric light

plant.

Q. What is the condition of the boiler?

A. The boiler, as I find it up there, is minus the

ash-pan, and the boiler supports are gone, studs and

pipes with screw threads are injured, the flanges

where they screw the pipes in, and the ash-pan is

badly dented. The steam dome is separated from

the boiler, and the smoke arch is separated from the

boiler and dented, and a great many parts are miss-

ing.

Q. How much did you estimate it would cost to

put that boiler in good condition itself? The boiler

with, of course, the fittings to the boiler?

A. I haven't got my notes with me on that. I

haven't got my notes just for the particular item for

the boiler alone.

Q. How did you happen to make this examina-

tion, Mr. Hicks?

A. I missed taking this book over with me. I

have forgotten it.

Q. What? A. I have a note-book.

Q. I asked you how it happened you made this

examination of this machinery?

A. I was requested to make it.

Q. Mr. CAKE.—At my request.

Q. But you have not made out, and don't give to

the Court, a statement of just what the missing parts

were in this machinery, and how much you estimate
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the cost of each item of repans or supply, can you?

A. I couldn't give that to you right now, but I

have got it in a note-book.

Mr. CAKE.—Got all the items'? A. Yes.

Mr. FLANDERS.—I think you had better hing

it in, Mr. Hicks, to make your testimony complete.

A. I believe I have it with me too, a copy of it.

Here it is right here.

Q. This statement which you have here, then, in-

cludes your estimate item by item of what it would

cost to repair the machinery, which is damaged,

supply the parts which are missing, and set them up

in a new boat? A. Yes, sir.

Q. And it all comes up to $9,340.00?

A. Yes, sir.

Q. Now, I see in this the item hog-chains, rudders

and equipment, $1200.00. Is that any part of the

machinery of a boat, or is it part of the hull of a

boat?

A. Usually in furnishing the machinery for a

steamboat, we furnish the rudders. Sometimes it

is part of the contract for the hull.

Q. What is this item here, hog-chains?

A. Well, that is just what it means.

Q. What do you estimate the cost of the hog-

chains? A. About $900,00.

Q. Is that in this item?

A. No, but that is, the rudders are about $300.00.

Q. The hog-chains are part of the hull of a boat,

are they not? A. They support it, yes.

Q. And they form a part of the hull? They are
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hull rather than machinery, aren't they?

A. Well, the hog-chains was there with the ma-

chinery.

COURT.—Mr. Hicks, please speak out a little

louder.

A. The hog-chains were there with the ma-

chinery, and I made a note of them.

Q. About what it would cost to set up hog-chains

in a new boat? A. Yes.

Q. And that would be about $900.00—is that

right?

A. Yes, to put them back in the boat again.

Q. $900.00? A. Yes.

Q. And that is included in this item of hog-

chains, rudders and equipment $1200.00, isn't it?

A. Yes.

Q. Now, this item in here—oil plant—there is an

item of $575.00 and an item of $375.00, what does

that mean?

A. Well, one item is valves and pipes, and the

other item, one of the items is for installing.

Q. But you have got your valves and pipes under

item 4, haven't you?

A. That is steam-pipes and valves, both steam

and water.

Mr. CAKE.—Mr. Hicks, can't you speak louder?

A. Yes; but I am a little hard of hearing.

Mr. CAKE.—^Can't hear well?

A. Not very well, no. No, I don't hear well.

Q. You don't hear well? Is that it?

A. I have a cold. It has settled in my ears.
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Redirect Examination.

Q. Now, Mr. Hicks, I want to ask you, and I am
going to introduce this as soon as we have got this

itemized statement, so as to show the thoroughness

with which the examination has been made—you

have carefully estimated each item in this case, have

you not? A. Yes, sir.

Q. And this is a result of careful deliberation on

your part? A. It is.

Q. Of each item, and with the knowledge of what

the cost would be—is that right? A. Yes, sir.

Q. It is no haphazard piece of work? You spent

all day on it, did you not?

A. I spent from 9 o'clock until 2 o'clock in the

afternoon.

Q. In figuring?

A. Yes; about 9 o'clock, I should say.

Q. How much time did you spend in examining

the machinery itself? A. About three hours.

Mr. CAKE.—I will ask you to introduce this as

giving the items.

Mr. FLANDERS.—I make the general objection,

the witness has not shown himself qualified to tes-

tify. I have no objection to it going in as an exhibit

to his testimony subject to my general objection.

COURT.—The Court will admit it.

Marked Libellant's Exhibit ^^ A."

Witness excused.
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A. E. McGRAW, a witness called on behalf of the

libellant, being first duly sworn, testifies as follows:

Direct Examination.

(Questions by Mr. CAKE.)
Mr. McGraw, what is your business?

A. Well, an all-around laborer.

Q. Were you on the ''Annie Comings" on Decem-

ber 30, 1907 ? A. I was, sir, yes, sir.

Q. In what capacity were you there ?

A. Well, I was supposed to be watchman on

board. I was watchman.

Q. You were supposed to be—were you watch-

man? A. I was watchman, yes.

Q. The night of the accident were you watchman

on the ''Annie Comings"? A. Yes, sir.

Q. Where were you on the boat?

A. I was forward on the passenger deck.

Q. That is below the hurricane deck?

A. Below the hurricane deck, yes, sir.

Q. Were you in the front part of the boat?

A. Yes, sir.

Q. You ,ay state whether you saw the ship

"Europe" as you came down the stream before the

collision?

A. The first I seen of the ship, I should judge, we

was about 100 feet from her. That is the first I seen

of the ship.

Q. Were you going head-on? A. Yes, sir.

Q. What was the ship doing—lying at anchor?

A. Lying at anchor.



vs. The French Barque ''Europe/^ 233

(Testimony of A. E. McGraw.)

Q. Swinging with the current?

A. Swinging with the current.

Q. What did you do when you saw the ship?

How did you come to see the ship, from what ?

A. I saw her from the steamboat.

Q. I know, but from what light, if any? What
light did you see her, how did you come to see her?

From the light that was on the ship?

A. No, sir. The first I seen of the ship was the

rigging.

Q. You say you were within 100 feet?

A. I should judge, yes, 100 feet.

Q. What did you do when you saw her?

A. Well, I called out to the pilot.

Q. Did ye answer?

A. No, sir, not that I heard him.

Q. You didn't see the ship or anything of her

before you came within this 100 feet?

A. I did not, sir.

Q. Did you see any light on the boat? On the

^^Europe," while you were on the lookout?

A. I did not.

Q. What did you do when she struck?

A. When the boat struck the ship?

Q. Yes.

A. Well, I ran around the starboard side of the

boat, got up on the hurricane deck, helped the boys

to load the life-boat.

Q. Did you lower the boat, the life-boat?

A. No, sir; no, sir, there was no boats lowered.

Q. Why didn't you continue? What did you do
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then when you started in and desisted from lowering

the life-boat? A- What is that again?

Q. What did you do after you quit lowering the

life-boat? A. I climbed aboard the ship.

Q. Where did you get aboard of her?

A. Well, I should judge it was pretty close to the

jib-boom there somewhere.

Q. Pretty close to what?

A. The jib-boom of the ship; right close where it

starts from the ship, the jib-boom.

Q. Were you with your brother, the mate?

A. No, sir.

Q. He is your brother, is he not?

A. Yes, sir.

Q. How high did you have to step in order to

reach the deck of the ship?

A. Well, I couldn't exactly tell you.

Q. Veryhi^h?

A. Well, I remember swinging up onto the ship.

Q. Were you on the hurricane deck at this time ?

A. Yes, sir.

Q. You had gone up to the hurricane deck, had

you? A. Yes, sir.

Q. You got in the bowsprit—is that what you call

it? The bowsprit jib-boom?

A. Well, I climbed up on the ship right close to

it, yes.

Q. Right close to the jib-boom? When you were

on the deck of the ship ^* Europe," did you pay any

attention to the lights? A. No, sir, I did not.

Q. You did not. Did you hear any conversation
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between the captain of the '^Europe" and Captain

Spinner?

A. No, sir.

Q. Of any kind?

A. Never heard no conversation of any kind.

Q. No conversation at all ? A. No, sir.

Q. Were you down in the cabin ? A. I was.

Q. With Captain Spinner and the captma of the

''Europe"?

A. I was in the cabin when Captain Spinner came

in there, but I couldn't say the captain of the ''Eu-

rope" was there at the time; I couldn't say.

Q. Were you there the whole time that he was

there ? A. No.

Q. You went out ? A. I went out.

Q. Did they talk any English ?

A. That I couldn't say. I wasn't talking to them

myself. I wasn't talking to any of them.

Q. They were talking French, and the rest of

them w^ere talking English, were they ?

A. Well, that I couldn't say. There was some

English talking there, and there was a little French,

I guess; but I didn't pay much attention to it.

Q. It was a sort of mixed-up affair there for a

few minutes, wasn't it? A. Yes.

Cross-examination.

(Questions by Mr. FLANDERS.)
Mr. McGraw, when you climbed on board the

"Europe," had your own vessel begun to sink?

A. Yes, sir.

Q. So she was further down in the water, the hur-
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ricane deck was closer to the water's edge consider-

ably then, wasn't it, than before she began to sink?

A. What is that again, please ?

Q. I say the hurricane deck from which you

stepped was nearer the water's edge than it had been

before, wasn't it?

A. Why, when I got on the ship, you mean?

Q. Yes.

A. Why, yes, the hurricane deck was nearer the

water's edge than it was before she hit the ship.

Q. How much? How much had she gone down

in the water when you got off?

A. Well, that I couldn't tell you. I couldn't an-

swer.

Q. You don't know? Was the water flush with

the passenger deck of the ship ? Had she got down

that far or not?

A. Well, everything was dark around there. I

couldn't see. I couldn't tell you.

Q. But you do know that your boat was sinking?

A. Yes, sir, I do.

iQ. Now, you went on lookout where ?

A. Somewhere around the flour-mills. I think

about the flour-mills somewhere.

Q. And you stayed on lookout continuously up

to the time of the collision? A. Yes, sir.

Q. Had you ever been on lookout before, on pre-

vious occasions, or not?

A. Well, I was on the *^ Annie Comings" once be-

fore, yes, as a watchman, a lookout.

Q. On one occasion before?
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A. Well, I was lookout when I was on there be-

fore, lookout on the boat.

Q. How long had j'^ou been lookout on this boat?

How many days before the day of the collision had

you been lookout on the '^Comings"?

A. I was on there three months.

Q. As lookout?

A. Yes, sir, lookout and watchman.

Q. You testified before the inspectors, didn 't you ?

A. I did, sir.

Q. Did you see any other vessels anchored in the

river after you came on lookout, before the ^^ Eu-

rope''? A. I can't say as I did.

Q. There were vessels anchored there, weren't

there? A. That I couldn't tell you.

Q. Di you know what time you passed St. Johns ?

A. No.

Q. You paid no attention, then, as to whether or

not there were other vessels at anchor above where

the ^^Europe" was lying?

A. I was supposed to be lookout on the boat. I

was watching the course the ^^ Annie Comings" was

taking.

Q. And you didn't see any lights from vessels at

anchor, from the time you went on duty as lookout

until after you came aboard the ^^ Europe"?

A. I can't say that I did.

Q. And that was your testimony before the in-

spectors also, was it? A. Yes, sir.

Q. What were you seeing ahead of the ^^Com-
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ings" when suddenly the rigging of this ship came

into view?

A. What did I see ahead of the ^^ Comings"?

Q. Yes, ahead.

A. Well, the first I seen w^as the ship, the rigging

of the ship.

Q. Did you see any lights in the direction you

were going?

A. Well, there was lights in St. Johns.

Q. You were not looking towards St. Johns. You

were past St. Johns, and were looking down the

river, weren't you?

A. Well, I seen the lights as we passed St. Johns.

Q. Did you see any lights at Linnton?

A. I did, sir.

iQ. How was your boat bearing toward as to the

Linnton lights ? Were the Linnton lights dead ahead

of you, or weren't they?

A. She Avas running for the Linnton lights?

Q. Going towards the lights ?

A. Yes, going towards the lights.

Q. Did she continue on the one course from the

time you passed St. Johns up to the time of the col-

lision, or did you pay any attention to her course?

A. What is that again, please ?

Q. Did she run on one course from the time you

left St. Johns until the collision ?

A. I think she did.

Q. Did you pay any attention to her course ?

A. Well, I was lookout. I didn't know what

course the captain was taking. I didn't know ex-
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actly what course he was steering. I was supposed

to look out for any danger ahead.

Q. What lights did you see ahead of you on shore ?

A. Well, that I couldn't tell you, because I am
not acquainted with the Willamette River; not ac-

quainted with any lights on the shore. I couldn't

explain it.

Q. But the first you saw of this vessel which you

afterwards collided with was her rigging?

A. Yes, sir.

Q. You think you were only about a hundred feet

away?

A. I shouls judge about 100 feet, yes.

Redirect Examination.

QmAs a lookout, your business would be to keep

your eyes in front of you, wouldn't it?

A. Yes, supposed to.

Q. To see there was nothing directly in front of

you? And you couldn't very well as a lookout be

giving your attention to what was on one side or the

other, could you ? A. No, not very well.

Q. Did you see the Linnton lights?

A. I did, sir.

Q. You knew that they were the Linnton lights,

did you?

A. Yes, I know where Linnton is, where it is

located at.

Q. They were electric lights? A. Yes, sir.

Q. Plain and clear ? A. Yes, sir.

Q. You saw no lights on the ship ?

A. No, sir, none whatever.
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Q. The first tiling you saw was her rigging.

Witness excused.

[Testimony of Albert Crowe, for Libelant.]

ALBERT CROWE, a witness called on behalf of

the libellant, being first duly sworn, testifies as fol-

lows :

Direct Examination.

(Questions by Mr. CAKE.)
Captain, how long have you lived in Portland?

A. A little more than six years.

Q. What has been your business in the past ?

A. Before coming to Portland I was shipmaster.

Q. For how many years ?

A. About 17 years master and about 7 or 8 more

as officer.

Q. On what kind of ships were you captain?

A. All deep water s^ips.

Q. You mean ships as distinguished from steam-

ers? A. Yes, sir.

Q. How long have you been in the port here?

A. I have been six years ; a little over six years.

Q. And what has been your occupation here since

leaving the sea? A. Marine surveyor.

Q. You were on the bark ^^ Europe" on the night

of the collision with the ^^ Comings," or not?

A. I was down around her; not on board.

Q. You did not go aboard until when?

A. Until the next day, the following day. I had

gone down that evening after I heard of the acci-

dent, on behalf of the San Francisco underwriters, to



vs. The French Barque ''Europe/' 241

(Testimony of Albert Crowe.)

see if there was anj^ wreckage that could be saved

on their behalf, thinking that it was insured in San

Francisco.

Q. Well, in the morning, about what time were

you aboard ?

A. Oh, I don't recollect the hour. I went down

on orders from Mr.

Q. Did you go with Captain Veysey down there?

A. I went down with Captain Veysey to examine

the damage and report on the damafee.

Q. And 3^ou made an examination of the boat, did

you? A. Yes, sir.

Q. Did you make measurements?

A. Not at that time.

Q. When did you make the measurements, if any ?

A. On the Sunday following.

Q. Sunday following. What day was this ?

A. I think it was Saturday that we made the ex-

amination of the damage.

Q. Then on Sunday, that would be the next day,,

wouldn 't it, the 1st of January? A. Yes, sir.

Q. You then made measurements, did you?

A. Yes, sir.

Q. You may state did you particularly notice the

lights?

A. I took the lamp that was shown to me as the

one that was the riding light when the collision oc-

curred.

Q. On the bow of the boat?

A. I took it from the bow of the boat, yes, sir.

Q. What did you do with the light?
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A. I took and hoisted it up in its place, up to

the highest possible point that it could be hoisted.

Q. Will you just show the Court now just what

you did there? That is a drawing made by your-

self, is it?

A. Yes, sir, a little sketch. I had a larger one,

which was afterwards taken by the United States in-

spectors. It w^as taken down in San Francisco.

This is a small sketch dTawn of the vessel. And I

took the light and hoisted it up in its place at the

pulley block on the stay, where it had been hanging

I guess on several nights. I took a measurement

from the deck to the center of the light and to the

top of the light.

Q. From what deck ?

A. From the deck directly underneath the light.

That deck was the forecastle deck, and extended

along about 100 feet.

Q. Just show the Court what you mean by the

forecastle deck and the length of it?

A. That deck along there. This is the light hang-

ing here. This vessel was hardly on the flush deck

plan. The usual forecastle would be cut off there.

This vessel, the forecastle deck is an extended one

about 100 feet long. The measurements on the top

of that to the center of the light was 17 feet, 6 inches.

iQ. Now, you may state to the Court the distance

from the forecastle deck to the water line.

A. I would be about 37 feet.

Q. No, you don 't mean that.

A. To the water line ; from the center of the light
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to the water line; yes, sir.

Q. Would be how much'?

A. About 37 feet. The measurement from the

light down to the first deck was 17 feet 6 inches ; from

tliat first deck to the second deck 17 feet 9 inches;

and I didn't get the exact measure from that down

to the water line, but it is about 37 feet in all, total.

Q. About what? A. About 37 feet total.

Q. What variation would there be when you used

the word ^^ about" possibly?

A. I don't think more than a foot. I don't pre-

sume it would be more than a foot.

Q. It might be a foot either way?

A. Yes, sir.

Q. But not probably a foot either w^ay, w^ould it?

A. Not probably. The two upper measurements

are exactly right. The other one is not.

Q. Then, from the forecastle deck, which extended

100 feet along the front part of the boat, the light

was 17 feet? A. 17 feet 6 inches above that.

Q. 17 feet 6 inches above that? The top of the

light would be how high ? A. 18 feet.

Q. You may state what measurements you made

of the height of the jib-boom. How^ high does the

jib-boom go above the forecastle deck?

A. I went up in the rigging

—

Q. Just let the Court see that. Explain to the

Court what you mean by the jib-boom there.

A. I didn't take any exact measurement of the

height of the end of the boom; but I went up till my
eye was on a level with the lamp, and sighting right
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along forward with my eye on a level with the lamp

it about came as near level with eht end of the boom

as possible.

Q. Now, what was on the boom, the jib-boom?

A. There were either three or four head sails, jibs

furled on the boom there.

Q. What would be the width at the point of the

jib-boom, with the sails furled above it, as you de-

scribe it? A. About two feet and a half.

Q. At the end?

A. The extreme end of the boom itself would be

about 10 inches, but with the sails on top and spread-

ing on the sides it would be about 2% feet.

Q. Now, you may state to the Court what the con-

dition of this jib-boom would be, with the sails furled

and in position, while at anchor. I mean how much
would there be about the jib-boom, and how wide

would it be down the line? What sails would there

be wrapped about it?

A. Well, there were three sails, three or four

furled on the boom. One began right out near the

extreme end, and sails following in to the inner end.

Q. Now, I will ask you what sort of obstruction

a jib-boom would be if it was in front, being on a

level with the light, what sort of an obstruction it

would be to seeing the light, or an obstruction to

the light, put it?

A. If you were directly in front of it, it would

obscure the light altogether.

Q. If the boat upon which the pilot was standing

was lower than the point of the jib-boom, the light
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being on a level with the jib-boom, could a man, could

a pilot see this light coming head-on?

A. No. He could not.

Q. In your definition of the hull of a boat, what

do you understand the meaning of that expression to

be as regards these lights?

A. The upper deck or the top of the hull, the top

of the structure itself.

Q. The top of the structure ? A. Yes, sir.

Q. You would consider, then, the hull of the ship,

so far as the lights were concerned, within the con-

templation of the rule, would be the forecastle deck

in this particular instance?

A. Yes, because it was an extended forecastle

deck. It is the top of the bulwarks or the level of

the rail. If she were a flush deck vessel, that would

be filled in from the end of this long forecastle deck,

filled in from there to the end of the poop, she would

be flush deck. The difference here is the light is a

way forward on this hundred feet. The forecastle-

head would extend probably about 80 feet aft toward

the main ^ody of the ship, toward the light; and that

deck would have to constitute the principal structure

and the top of the hull of the vessel.

Q. And it extends back of the foremast to the

ship, does it not ?

A. It extends, yes, well on to the main mast; well

towards the main mast.

Mr. CAKE.—The point, if the Court please, that

we are making is that the hull, so far as the light

was concerned, would be the top of the deck, so that
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the light would have to be so many feet above that;

and that is the theory that we are proceeding on.

Q. Now, Captain, you are familiar with the dam-

ages caused to the bark ^^ Europe" through this col-

lision?

A. I remember it fairly well, I think, yes, sir.

Q. And were there certain ^ids made for repairs ?

A. I think there were four, either three or four,

tenders for the repairs.

Q. Did you make a bid yourself ?

A. I made one.

Q. And what did you bid for the entire repairs ?

A. I wouldn't be sure, but I think it was between

$800.00 and $900.00. Of course the bids can be pro-

duced.

Mr. CAKE.—Mr. Flanders will introduce those

bids.

A. As near as I can recollect, between $800.00 and

$900.00.

Q. What was the time limit in which you had

agreed to finish the repairs ?

A. I think it was nine days, as near as I remem-

ber. I have not looked it over to refresh my memory.

Mr. FLANDER S.—Your bid was made in writing,

was it not ? A. Yes.

Mr. FLANDERS.—And speaks for itself?

A. It will speak for itself.

Q. Could you have made those repairs within the

time?

A. Well, if I didn't, I would have been willing to

pay the penalty. Always am in similar cases.
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Q. You had figured that you could finish these re-

pairs within this time ?

A. Within the time stated on my written tender.

Q. You think any further delay would have been

unnecessary do you ?

A. It was not needed.

Q. What is that?

A. Any longer time was not required. I made a

safe estimate for to keep myself within the work.

Q. Now, Captain, as to the loss of time, what

would you say about that? What would you con-

sider the loss, supposing we were at fault in this

case, per day ? You are in a position to know.

Mr. FLANDERS.—I object to that, your Honor,

on the ground that the witness has not shown him-

self qualified to testify as to that. He has been a

shipmaster, I will admit—sailed in fine vessels—^but

the
^ ^Europe" was a French vessel, earning a

bounty, dependent entirely on the distance sailed by

her. Captain Crowe has never sailed on French

vessels, and would not be able to testify as to the

earning capacity of a French vessel, or the loss to

a vessel like the '^Europe" occasioned by the delays

for the repairs.

Q. Captain, are you familiar with the expense of

French, English, and other vessels?

A. In a general way, in every contract for the

hire of a vessel there is a stipulation as to the pay

that a ship will receive if she is detained over the

agreement time, and in nearly all cases that is four

pence sterling per ton per day. That is a world
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wide custom for the hire of a ship.

Mr. FLANDEES.—About $200.00 a day for a ves-

sel of the size of the '^Europe"?

A. In nearly every charter-party. I have seen a

good many. That is the rate that is stipulated, of

any ship. It doesn't matter whether she is English

or any other ship.

'Cross-examination.

(Questions by Mr. FLANDERS.)
Captain, you say you went down to where the

** Europe" was that night?

A. Yes, sir.

Q. Did you see her light burning?

A. Her light was burning when I went down,

yes, Mr. Flanders.

Q. You went down by train, did you, or did you

ride?

A. I w^ent down to St. Johns and hired a launch.

I circled around; I could see nothing of the ** Annie

Comings," and I returned.

Q. Did you go down to the ** Europe"?

A. I ^nei down around the ^'Europe," cruised

around.

Q. Did you see her light ?

A. I saw the light.

Q. Have any difficulty in seeing it ?

A. Well, I did have some considerable time look-

ing around to locate her. There was nothing im-

presses me anything particularly about the light.

Q. Have you, as a shipmaster, any criticism to

make as to the location of the forward light carried
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on the ^'Europe" the night of the collision?

A. I certainly have, as a shipmaster and an officer

of a vessel, between them for about 25 or 26 years.

That light, to my mind, was not high enough. And
w^hen I hoisted it in place, I hoisted it to the very

highest possible limit it could go, and that height was

18 feet above the deck, which, with a vessel of her

size and tonnage dimensions, does not comply with

the International law.

Q. Was the stay to which the light was made fast

a proper place to fasten the light ?

A. The light on the fore stay, if it had been high

enough, would have been the usual place.

Q. You testified, did you not, before the local

inspectors. Captain ? A. Yes, sir.

Q. In answ^er to my question, which read: '^Was

the position in w^hich the light, the bow light of the

'Europe,' was hung an unusual position for the

anchor light of a vessel?'' And you answ^ered: ^'To

my judgment it was in the best place. The Inter-

national rules call for it being on the forward end

of the ship. That is sometimes in the starboard

rigging. To my judgment, the fore stay is the best

place to show the light." That is what you testified

to, is it not ? A. Yes, and I still

—

Q. That is your testimony now ?

A. That is mine to-day.

Q. Then I asked you : '' So that the place in w^hicli

the light of the 'Europe' was carried or hanging on

the ship, in your judgment as a shipmaster, was the

best place it could be seen?" To which you an-
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swered: ^^The fore stay, to my judgment is the best

place,
'

' did you not ? That is your testimony ?

A. Yes.

Q. Now, this ship had chafing-gear, did she not?

A. Yes, sir.

Q. On the stay to which the light was made fast ?

A. Yes, sir.

Q. How far down the stay did that chafing-gear

come?

A. With the light hoisted to the highest possible

point, the chafing-gear then came to the center of the

glass on the light.

Mr. CAKE.—Let the Captain show^ the Court just

to show where the chafing-gear is there.

Mr. FLANDEES.—That is what he says.

A. It is loose stuff to protect the sail, and it is

wound round and round.

COURT.—Speak out loud.

A. It is loose material wouZd around the stay and

it extended down beyond the light, but on a level with

the center of the glass, with the light hung in place

as I put it up next morning.

COURT.—That w^ould be on a level then.

A. With the center of the glass.

COURT.—With the light itself?

A. Yes, sir.

Q. Now, you testified before the Inspectors, did

you not, Captain, in answer to a question of Mr.

Cake: '^Suppose, Captain, that the light had been

further up on the fore stays, the chafing-gear then

would have been an obstruction?" To which you
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answered Yes ? A. Yes.

Q. Now, it is usual to carry chafing-gear on the

fore stay, is it not ?

A. Nearly all ships have it.

Q. To prevent the sails from rubbing against the

stay? A. From chafing, yes.

Q. You measured the height of the light in place

before you testified before the Inspectors, did you

not. Captain ? A. Yes, sir.

Q. Did you or did you not make any criticism

before the Inspectors, when Captain Spinner was

being investigated, criticism of the height at which

the light on the ^^ Europe" was carried?

A. No, sir.

Q. Did you have any criticism then to make ?

A. I was only in when I gave my own testimony

at the trial.

Q. But you testified after you had made this ex-

amination ?

A. I measured the heights, and gave my testi-

mony afterwards.

Q. But when you gave your testimony, you had

measured the height, had you not ?

A. I had gone there for the express purpose.

Q. Now, you think the hull would mean in this

ship the forecastle deck because she has a longer fore-

castle deck than an ordinary vessel ?

A. I would consider any part of the hull that

came up and approached the light, that is part of the

hull, and anything that would obstruct the light, and

this part of the structure of the sides of the ship ex-
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tending up.

Q. How would that obstruct the light?

Mr. CAKE.—Let him answer the question.

A. According to the International law, the light

must be above any obstruction, or else it is of no use.

Q. This was above any obstruction ?

A. It was 17 feet 6 inches above any obstruction,

and that is not the height according to International

law.

Q. Doesn't every vessel have a forecastle deck?

A. They do. But the forecastle deck on the most

of the ships are not the same as this one is. This

forecastle deck extends away along for about 80 feet

more than the usual one. Some ships have it go even

beyond that again, and that deck must be considered

the top of the vessel. That deck extending along,

and being an obstruction, your measure must

be taken from that deck, because the whole thing is

an obstruction or lessening the height of what this

light is.

Q. This forecastle deck, except as to th length

and extent fore and aft along the vessel is similar

to the forecastle deck of any vessel, was it not ?

A. This one is about 100' feet long.

Q. I say except as to length. A. Yes.

Q. Well, now, if the deck was shorter, not as long

as this deck, it would still have presented the same

obstruction, would it not, to the light in question?

A. No, because the sides of the ship would not

have been carried up to meet that deck. On all this

extend the sides of the ship are carried right up to
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intersect the deck.

Q. So that the only difference in the obstruction

would have been the sides of the ship that it carried

up to meet the deck ?

A. Yes. On the usual ship it is not carried up

that way, not to that length.

Q. That is, the forecastle deck doesn't run as far

aft?

A. Doesn't run as far aft; and consequently

there is no sides to carry up.

Q. But as far as it does run aft, the sides run up

just as they did on this vessel, don't they?

A. Yes.

Q. Now, you say that a boat like the ''Annie

Comings," coming head-one^ could not have seen this

light, in your judgment, because it was only on a

level with the end of the jib-boom?

A. The light hung in place may have been below

this measurement that I took. It could not possibly

get any higher. If it were down low^er, which I don't

say it was—^but it is probable that it may have been

even below the measurement that I took.

Q. Now, Captain, if it had been on the level,

assume that it was up as high as it could get there ?

A. Yes.

Q. Would the jib-boom have been an obstruction

to a vessel coming head on ?

A. It would certainly.

Q. Now, how far is the end of that jib-boom from

the place where the light was hanging, measured fore

and aft?
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A. That is about 65 feet from a perpendicular

line under the light along to a level striking the end

of the boom.

Q. Describe to the Court the character of this

light, the size of the light.

A. Well, the light—

Q. The lamp is what I am getting at.

A. The lamp that was shown me, I looked at it,

it is an ordinary riding-light.

Q. As used on all vessels ?

A. Yes, ordinary riding-light.

Q. Well, now, from a distance running forward

65 feet, how far tvovii would the rays of the light of a

lamp such as 3^ou saw on the *^ Europe'' extend?

A. Well, the jib-boom, if the diameter of the jib-

boom is greater than the diameter of the light, it will

shut out the light, that is, the penetrating power of

that light, almost entirely. If it is a little wider, you

would not see it at all ; it is impossible to see it.

Q. You would not see any rays at all ?

A. If you are directly ahead. If you take the

size of the jib-boom with the sail on top of it, it would

be about 2i/2 feet, and an IS^inch light, or in this in-

stance I believe it was larger—8 inches is the diame-

ter of the regulation light—a 21^ feet obstruction at

65 feet away will about do away with all good light

being hung there.

Q. Would the obstruction of the jib-boom con-

tinue for just the same extent to a vessel head-on

irrespective of how far off from the ship at anchor

the moving vessel was ?
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A. Oh, that would depend entirely on the height

of the eye of the observer. If the height of the eye

of the observer was higher than the end of the boom,

w^hy the boom would never be an obstruction ; but if

it were lower when you came within a certain dis-

tance, then it would shut it out.

Q. That is what I am getting at, Captain. Let

us be frank wdth one another. If you were right

under the ship, and the light was about level with

the end of the jib-boom, or below it, the jib-boom

would cut out the light, wouldn't it?

A. If you were approaching on the ^' Annie Com-

ings"

—

Q. Supposing you

—

Mr. CAKE.—Let him answer the question.

Q. Go on and answer the question.

A. Approaching the ^^ Europe" with the '^ Annie

Comings," and the jib-boom and the light on the

^^ Europe" being on the same level, if the eye of the

observer on the ^' Annie Comings" were below those

tw^o levels, he could not see the riding light at all,

when he is coming right head-on. He would have to

get that light angled either off one bow or the other.

Jt would not matter what the distance was, how far

he was off or how close.

Q. Well, now, does any boat ever come exactly

on a course of head-on?

A. Oh, yes, lots of times.

Q. And for how great a distance %

A. If you had no current to set you either one

w^ay or the other, and you were heading on a direct
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line, it is possible to steer miles.

Q. Suppose you have a big current, heavy cur-

rent, four or five knots an hour, could you come on a

straight line ?

A. You might swerve. Of course, you will keep

your bearing. A captain or pilot in charge will

watch his bearings; as his vessel is moved either to

one side or the other of the channel, why, he will

counteract that.

Q. Well, now. Captain, suppose that you had been

the pilot in charge of the ^' Annie Comings," and as

J understand the testimony of the master and pilot

she is about 35 or 36 feet—isn't that the testimony?

Mr. McKEE.—32 feet to the range of vision of the

pilot.

Q. Thirty-two feet to the range of vision of the

pilot above the water, and you started, you passed

St. Johns and ran on a range for Watt's dock a dis-

tance of two miles, with the light in the position indi-

cated where you hoisted it up to, do you think in that

distance you would have missed seeing the light of

the ''Europe"?

A. I would have to come within the range of one

mile before probably I would see it at all. I would

have to be within one mile of the ''Europe" before

it would be probable that I could see it at all. But

if I happened to get right fair in the line, right line

ahead, I could not see it if my eye on the "Annie

Comings" were below the level of that jib-boom, or

below the level of the light, could not see it at all.

Q. Because you have to look up at it ?
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A.. In looking, I would have the end of the jib-

boom intercepting the light. If I were a little on one

side or the other, I would not have to go but very

very little, then I would see it.

Q. How far off w^ould you have to go ?

A. I would have to be out on one side; I Avould

have to be either on one side or the other before I

could see it. I would not have to be very far.

Q. You think that the light, if hoisted up to the

height to which you hoisted it, would be about in line

with the end of the jib-boom? A. Just.

Q. You however made no criticism as to the

height of the light, did you, before the Inspectors,

when you testified before them?

A. I was not asked for criticism.

Q. Did you measure from the end of the jib-boom

on the ^^ Europe" to the water line?

A. Not exactly no. I didn't take anv measure-

ment of that.

Q. How did you estimate that. Captain ?

A. I estimate it by having the height from the

top of the forecastle deck down to the main deck, and

by a vessels free board, and by her sheer. I never

gave that measurement exact, but I know in any ves-

sel of her tonnage loaded. Of course, I can get the

dimensions, the length, depth and everything else

from the Eegistry book; but I will know approxi-

mately, and I only gave the height of that boom ap-

proximately.

Q. I will ask you whether you, speaking about

the question of the lights, did not testify at the ex-
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amination before the Inspectors as follows: ^^Ques-

tions by Captain Edwards. Q. You are a sailing

master? A. Yes. Q. Been to sea? A. Yes.

Q. In your opinion where that light was hanging

on the lower fore stay sail of the bark ** Europe" and

a man in the pilot-house of the steamer ^^ Annie Com-

ings, " or a vessel of similar character, coming down

the river on a dark night, would that fore sail ob-

struct the view of the light? I mean in the pilot-

house? A. Not in my judgment." You testified

that didn't you? A. Yes, that is right.

Q. ^*Q. In your opinion how high is the end of

the jib-boom from the water approximately? A.

About on a level with the light hoisted in place.

Q. That would be 25 feet from the main deck ; and

from the main deck to the water. A. 12 feet. Q.

And ^approximately 40'—37 to 40 feet would be right?

A. Yes. Q. Would that be, in your opinion, the

height of the pilot-house of the ^^ Annie Comings"?

A. About 35 feet. The pilot would be on the third

deck. Q. In your opinion, the forestay is about

the proper place for an anchor-light to hang on ves-

sels at anchor? A. Yes, sir. Q. Freer from ob-

struction there than in any place else, is it? A.

Yes, sir." That was your testimony before the in-

sp^(3cors?

Mr. McKEE.—Read a little bit further.

Mr. PLANiDERS.—All right, I will go right on.

**Q. Supposing, Captain, that the light had been

further up on the fore-stay, the chafing-gear then

would have been an obstruction? A. Yes, sir. Q.
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Then, in your opinion, the fore-stay would have been

the best place to put the light, would it? A. The

fore foremast stay might have been a preferable

place to the fore-stay in this particular case, on ac-

count of that chafing-gear. ,Q. Is there anything

peculiar about the consrruction of this ship? A.

Not at all, sir. She is a fine ship—one of the finest

afloat. Q. You estimate the pilot-house of the

*^ Annie Comings" at about 35 feet? A. Yes, sir,

about that. I made a survey on her last summer for

insurance purposes. The best of my recollection is

that the pilot-house is on the third deck, and that

would be about 35 feet. Q. That is, from the deck

to the water? A. Yes, sir." That was your testi-

mony, wasn't it? A. That is right.

Q. Now% Captain, in the construction of the fore-

castle deck of a vessel, is that put on the vessel after

she is constructed or not?

A. No, it is put on her at the time she is built.

It is a part of her original construction.

Q. |Do her frames run up, or don't they ?

A. The frames run up there.

Q. There is no cargo carried on the forecastle

deck, is there ?

A. In the case of the '^Asia" that was the living

quarters for the crew.

Mr. McKEE.—The ^'Europe," Captain.

A. The ^^ Europe," rather.

Q. That is where the crew lived?

A. That is where the crew lived.
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Eedirect Examination.

'Q, In speaking of the height of the pilot-house

above the water of the ^^Annie Comings," that was

a mere estimate, based upon general recollection, was

it not? A. That is all.

jQ. It wall be subject to correction by accurate

measurement ? A. That is right, sir.

Recross-examination.

Q. One other question I want to ask you about.

I will ask you to state. Captain, whether you didn't

testify before the inspectors in part as follows:

^^ Questions by Mr. Cake. A. To my mind, that

chafing-gear would not shut out the light. That will

reflect light out of the whole side of that glass.

Q. Where the chafing-gear interfered with the

globe, would that shut out the light in any way ? A.

The diameter of the chafing-gear is not the diameter

of the glass. The lower end would come down there.

It may more or less dim. Anything in front of the

light might more or less dim its reflection, but it

would not obstruct the light." Did you so testify?

A. That was m(3^t that the chafing-gear came to

the center of the glass, of the globe of the lamp, and

half of the glass being clear and unobstructed, it

would show a light—it would show an unbroken

light.

Q. That is your explanation of your testimony

before the inspectors?

A. ,Yes. The chafing-gear on the upper part of

the light, to my mind, would dim the light, even

though it did not quite come out to the diameter of
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the globe; but on the lower half it would be unob-

structed, so far as the chafing-gear was concerned.

Redirect Examination.

Q. Did the chafing-gear come to the top of the

flame or the bottom of it ?

A. The chafing-gear would come down just about

to the flame.

Q. Just about to the flame ?

A. Just about to the wick.

Q. In the middle of the globe?

A. About to the middle of the globe.

Q. Now, Captain, I understand your testimony

to be, in regard to an obstruction, that if the diam-

eter of the obstruction was equal to or greater than

the diameter of the light, it would obstruct it?

A. It would be an obstruction, and a very bad one.

COURT.—The light, or the globe?

A. The whole light, sir. The diameter of that

boom being about 2% feet with the sail on it, and

the diameter of the glass of that lamp one foot, this

obstruction w^ould shut out the whole light altogether.

Q. That would shut it out entirely?

A. Shut it out entirely, when you were in a direct

line. ,

Q. Captain, it is a fact, is it not, that if you

should put an obstruction in front of the flame itself,

even though that obstruction was less than the diam-

eter of the glass, it would still have a tendency to

dim the full force of that light, would it not ?

A. Yes, I think it would dim the light. But I

think there has be^ provision made in the old estab-
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lished custom of putting that light on a stay.ii I

think where the diameter of the stays is only a half

of the diameter of the light, that there would still be

usefulness enough of the light; there would be still

rays enough go on unobstructed.

Q. But as the law required an entirely unob-

structed light, there would be an obstruction there ?

A. Anything in front of the light must be an

obstruction.

Q. But if the light was behin^ the bowsprit or the

jib-boom, and that jib-boom was wider than the

diameter of the light, it would cut it all out?

A. It would cut it all out ; there is no question.

Q. Supposing this light had been not less than

20 feet above the forecastle deck, then the whole

subject w^ould have been clear, according to your

estimation?

A. It would have been above what is contem-

plated in the international rules. It would have

been above the end of that boom, or any part of the

vessel where that anchor light ought to shine on. It

would be where it ought to be.

Q. What was the width of those stays ?

A. About 5% inches.

Q. The diameter?

A. Oh, the diameter, no ; they were less than four,

the diameter of the two together.

Q. Were less than what ?

A. Yes, they were about four inches, the two of

them together.

Q. About four inches, the stays themselves ?
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A. Yes, sir.

Q. And the chafing-gear around would be?

A. The chafing-gear—the lower end of that

chafing-gear was about 8^4 inches, and a little further

up it was 10 ; but at the lamp it was about S^/o inches.

COURT.—I want to ask him one or two questions.

(Examination by the COURT.)
Q. This light was in a globe, was it?

A. Yes, sir.

. Q. Could you see it from behind as well as in

front of the ship, or either side ?

A. You could see it on either side, from all around

the horizon, except if you came in line of one of the

masts. •

Q. Well, now, what was the size of the globe?

A. The light that was shown at the investigation

at the Custom-house, I think was a 12 inch diameter

glass ; but of course I am not sure whether that was

the one that was up on that particular night, or not.

Q. Of course, the flame of the light itself is not

very much?

A. The regulation is an inch and a quarter wick

for a lamp to hang on that size ship.

Q. Was this the regulation lamp—inch and a

quarter ?

A. The lamp shown at the investigation by the

U. S. Inspectors exceeded the requirements, I think

about four inches in diameter in excess of the require-

ments. It was a very fine lamp.

Q. Well, now then, in looking at a lamp of that

kind, in a globe 12 inches in diameter, does it show
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a 12-inch light?

A. Yes, sir. It is so constructed, special con-

struction according to law, that it is a perfect light

for the whole diameter of that glass.

COURT.—That is w^hat I want to understand.

That is all.

Witness excused.

Mr. CAKE.—^We have a couple of witnesses that

will be here in the morning, if the Court please, and

Mr. Flanders has agreed to allow their testimony to

be taken in the morning. They are very short.

COURT.—Very well.

[Testimony of James McCullough, for Respondent.]

JAMES McCULLOUGH, a witness called on be-

half of the respondent, being first duly sworn, testi-

fied as follows

:

Direct Examination.

(Questions by Mr. FLANDERS.)
You live where, Mr. McCullough ?

A. 162 Grande Ave. North.

Q. Your name is what? A. James.

Q. Were you on board of the '^Europe" at the

time of the collision between the *^ Annie Comings"

and the ^'Europe''? A. Yes, sir.

Q. You may tell the Court how you happened to

be on board of her.

A. Well, the Sailors' Home shipped two men
down there; and it is customary with the captains

of ships, deep-water ships, to hire a watchman to go

along to see the sailors don't run away before they
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get to the barque. And I was selected. I went down

on the steam launch belonging to the Sailors' Home
to one of the docks between the two ferries. And
they w^anted to go right down to Astoria that morn-

ing, go down about ten o'clock that morning. The

^^ Harvest Queen" came along, and for some reason

wouldn't take them down. I believe Captain Ander-

son was his name, said he had too much harbor work

to do ; but he would take them down to an anchor by

Linnton and take them down the next day.

Q. Did you go down ?

A. Yes, I went down, and took two men. The
'

' Harvest Queen '

' took them down. They had a pilot

also hired—went down and anchored there at Linn-

ton, where this accident happened. And the old cap-

tain, Reller, he came out, I think, from St. Johns in a

small boat.

Q. Captain Rollier.

A. I know it began with an ^*R."

Q. Mr. McCullough, when the ship was anchored,

about where did she lit in reference to Linnton and

the shore?

A. Well, she lay between Linnton and that inn

down there.

Q. Between Linnton and Claremont?

A. That inn—I don't know the name.

Q. Can you identify any fixed object on the shore

as near where the ^^ Europe" was anchored when she

came to anchor?

A. I don't know as I could. It has kind of

slipped my memory as to the exact location. But it
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was between Linnton and this^—it was more properly

speaking between Linnton and these Government

docks down there, this Government place, where the

Government stores their buoys.

Q. About how close to the shore, the west shore

of the river, was the ^* Europe" anchored?

A. Well, as near as I can remember, about 400

feet.

Q. You think it was 400 feet?

A. Between three and four hundred feet. I

couldn't really say; I wouldn't be positive.

Q. Is the river wide or narrow there ?

A. Well, it is pretty wide there.

Q. Now, which was there more room on for a

vessel to go by, between the '^Europe" and the Linn-

ton side of the river or between the *^ Europe" and

the St. Johns side ?

A. Oh, the St. Johns side was all the room—there

is no comparison.

Q. Well, you may state, Mr. McCullough, whether

or not you saw the lights lit on board of the

^* Europe" that nigfc?

A. Yes, I saw them lit.

Q. Did you see them hoisted into position?

A. I didn't see them hoisting them. I saw them

after they were up.

Q. Before the collision, did you see them ?

A. Yes, sir, before the collision.

Q. Have you been on as watchman on ship be-

fore?

A. I was on eight or nine ships before that one.
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Q. That is, ships lying at anchor?

A. At anchor.

Q. You may state how the lights of the '

' Europe '

'

were burning before the collision.

A. Well, they seemed to be burning all right, as

far as I could see them. I didn't take any special

notice of them.

Q. Did they burn like the lights of other vessels

burned, you have been on before, or didn't they?

A. They appeared to me to burn, yes, sir.

Q. You may state in your ovm. language just

what you know about the clooision. Where were you

when it happened ?

A. I was eating supper with the captain and the

two mates, in the cabin, or in the mess-room off the

cabin. And the ship got jarred as though something

ran into us. The captain and I both ran for the

passageway. We stepped out of the mess-room into

the passage which leads into the cabin. We ran out

on deck. I could see nothing but a volume of steam

coming over the bow; and no lights like any boat

would be struck, and no steam coming up ; I thought

it was a steamboat, but I wondered why the lights

weren't there. We all ran. I got up on the fore-

castle-head. I could see it was a steamboat. I could

hear her crack. There was an awful current in the

river, too, that night—^^the worst current I have ever

seen. ,Some man climbed over—Mr. McGraw or

somebody—to the forecastle, and said there was a

woman and 17 men, I think he said, down there.

Well, there was one of those sailors—his name was
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John Rolling Thunder; he was a Narragansett

Indian—he was quite a French Scholar. So I told

John, ^^You better tell the Captain of these folks, to

go aft and lower a boat ; there 's a crowd of people on

her. If they get overboard in this current, they are

gone." So he spoke to the captain, and the captain

and the mates and all hands seemed to run art, except

this John and I. And in the meantime I went

around searching for ropes, and the steam was com-

ing up over her, and you had to halloo in a man's /lear

to hear. I began to make my end of the rope fast to

the rail. I stumbled over a Jacob 's-ladder laying

there; that is a ladder with little pieces across. I

throwed over one end, and made the other end fast.

The folks on the boat began to climb up over the

bow. I don't know but some of them came up over

the ladder. They got up there, anyhow. Captain

Copeland there, he was like he is now, in his bare

head; he lost his hat. And the pilot, Mr. Spinner,

we was standing together on the forecastle head

talking. I said to Spinner, ^^What was the matter?

Couldn't vou see this boat?" He said, ^^I mistook

your lights for the lights of the Linnton sawmill,

This means six months lay-off for me." ^^Well," I

said,
'

' I don 't know. It looks like a mistake any man
would make under the circumstances," The saw-

mill has a number of arc lights a number of incan-

descent light, which would look like the sliip 's lights

in the distance. They burn the same color. The

captain of the ship invited all hands back to the

cabin, and Mr. McGraw asked me to look after his
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money.& He lost several hundred dollars in the

wreck. His wife, she was on the ship, she had lost

her hat and her wraps. Then we went to the cabin

I got a coat or something, and put it around Mrs.

McGraw. The captain brought some cognac brandy

out of his room, and they began to drink. Then I

went up on deck.

y. Did you hear any conversation between the

captain and Pilot Spinner regarding his losing his

position ? A. No, sir ; never heard a thing.

Q. Did Captain Spinner admit, or claim to say

anything to you, indicating that he hadn't seen the

lights of your vessel?

A. No, sir, that was all he said. That is all he

said till he bid us good-bye going off on the ^^lone."

The ''lone" came up, and ^he flagged her with a

torch. And as he was going away he bid us all

god'd-bye. That is the last I seen him till I saw him

here to-day.

Q. That it was his fault?

A. No, he didn't say it was exactly his fault. He

said, ''I mistook your lights for the lights of the

Linnton sawmill, and it means about six months' rest

for me." He seemed to be downhearted about it.

Q. Did you see the lights burning on the ship

after the collision, after the men came aboard ?

A. Yes.

Q. How were they burning?

A. They seemed to be burning. Captain Rollier

said, ''You see my lights are burning, watch?"

"Yes," I said, "I see they are burning." 1 just
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looked up at them like anybody would. I seen they

were burning.

Cross-examination.

(Questions by Mr. CAKE.)
This conversation between Captain Spinner and

yourself took place how soon after the boat struck?

A. Why, she struck, as I say, I was sitting in the

cabin eating with the captain and mates.

Q. Don't mind that. Answer the question.

A. As soon as I could run from that cabin up

there; he climbed up over, al^fhough he w^asn't the

first one up. I think it was McGraw's brother who

was the first one up, if I ain't mistaken.

Q. How long was it after the captain got on deck

before he made this remark?

A. He was on deck, and he walked around a little

bit with his hands behind him, and Captain Cope-

land came up to him and said, ^'What was the mat-

ter? Couldn't you see the ship?" He said, ^^Yes.

I mistook the lights for the lights of the Linnton saw-

mill." He was standing here, and Spinner was on

this side, facing upstream. Spinner said, *^What

do you call that place where that light is hanging?"

Captain Copeland said, '^The fore stay."

Q. This was how long after?

A. I don't know the time. It must have been a

couple of minutes.

Q. Who else w^as around there?

A. All the crew of the steamboat was running

around.

Q. You were kind of taking charge of the whole
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affair, weren't you? A. No.

Q. You ordered the boats down?

A. The Frenchmen seemed to lose their heads

when they saw what was the matter.

Q. Kind of lost their head all the way through?

A. Yes, sir, they became excited, apparently, to

me.

Q. And you were the only cool one in the lot?

A. I had to call attention to E oilier, to tell him.

Q. You didn't see anything of Captain Spinner

again, did you?

A. Saw them when they went aft; all hands

flocked aft to the cabin. When they came to the

deck again, some of those gentlemen were flagging

the ^^lone."

Q. How soon after?

A. I don't know. It might have been half an

hour, or an hour—something.

Q. Don't you know it was over three hours be-

fore the ^^lone" came down?

A. Was it? It might have been. I may be mis-

taken as to the time.

Q. You didn't see anything of Captain Spinner

after that?

A. He might have walked out on the deck.

Q. He might have walked out on the deck, but

did you see him?

A. I didn't notice particularly.

Q. You just saw him enough to get this remark?

A. That is all.
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Q. After that you didn't see anything more of

him?

A. I saw him when he bid good-bye to the cap-

tain—thanked him for his kindness.

Q. You were there in the capacity of what, did

you say, Mr. McCullough ? A. Of a watchman.

Q. Were you on the ship as a watchman?

A. Yes, sir.

Q. On the ship? A. On the *' Europe."

Q. What is your business?

A. Well, I have no regular occupation.

Q. How did you come to be a watchman on the

ship there?

A. Well, I work for the Sailors' Home when

there is any business being done there.

Q. Did you see Mr. McGraw? Was Mr. Mc-

Graw present when Captain Spinner made this re-

mark? A. No, sir, I don't think he was.

Q. There was nobody except Copeland?

A. Well, there was some of the crew walking

around there.

Q. Copeland was the man that suggested the re-

mark that was made by Captain Spinner?

A. That is as I understood it.

Q. When did you first tell the respondent in this

case? A. Sir?

Q. When did you first tell Mr. Flanders, or these

people, about this occurrence ? You were not at the

Inspectors' examination?

A. I wasn't called there, no, sir.

Q. When did you first come into the field?
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A. Mr. Flanders left word for me down to the

Sailors' Home that he wanted to see me; and I had
forgotten all about this case. I hadn't thought of

this.

Q. When was that—after the Inspectors'?

A. Oh, that was a week ago, or two weeks ago

—

ten days ago.

Q. That w^as the first time you heard of it?

A. I thought these inspectors had closed the

whole case.

Q. The first time that you thought of this? You
had had the case called to your attention before,

hadn't you?

A. Oh, not in any way except reading in the

papers about Spinner losing his license for six

months.

Q. That is all, Mr. McCullough.

Witness excused.

Mr. CAKE.—There might be one suggestion. I

might put Captain Copeland on in rebuttal, and we

wouldn't have to bring him again.

COURT.—^Do you want to offer that in evidence?

Mr. CAKE.—Yes, we want it in evidence.

Sketch made by Captain Crowe received in evi-

dence as Libelant's Ex. ^*B."
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F. A. COPELAND, recalled in rebuttal for the

libelant.

Direct Examination.

(Questions by Mr. CAKE.)
Captain Copeland, you have been sworn, and you

have heard the testimon/^ of Mr. McCullough, and

you may state whether or not you did call Captain

Spinner's attention in this way to this light, and did

he make this remark to you?

A. When I first came up on the ship, I looked

to see whether my crew was there, and I believe the

first man I spoke to was my mate. I says, ^^Are

your men all up?'' He says, "^o far as I know."

I says, ^^Where is the pilot? I haven't seen him

yet." Just then Captain Spinner came up. I says,

'^What was the matter. Captain, you hit this ship?"

I says,
'

' Couldn 't you see those lights up there ? '

' He
says, '*I seen nothing until I seen the reflection of

the lights from the boat on the ship." This man that

has just left the stand, I don't remember him being

in the presence at all. I don't remember of speak-

ing to him at all, or seeing him, till I asked if there

was somebody on the boat to talk English, to get the

small boats down so as I could get ashore. Then I

believe somebody pointed him out to me. Then I

asked him if he talked English, or asked him if he

could inform the captain that I would like to have a

small boat to get ashore to telephone to town. Well,
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he made some kind of arrangements for me to talk

to the captain. The captain refused to let me have

the small boat. That is all I know about it.

Q. Did you hear Captain Spinner make any such

remark as was testified to here ?

A. I did not.

Mr. FLANDERS.—There is one question I want

to ask Captain Copeland, because I was going to put

him on the stand myself.

Mr. CAKE.—All riglit.

(Questions by Mr. FLANDERS.)
Captain, did the ^^ Annie Comings" at the time of

the collision carry an electric search-light"?

A. She did not.

Q. She had electric lights, but no search-light f

A. She had electric lights, yes.

Witness excused.

Portland, Oregon, October 9, 1908, 10 A. M.

[Testimony of Andrew Hoben, for Respondent.]

ANDREW HOBEN, a witness called on behalf of

the respondent, being first duly sworn, testified as

follows:

Direct Examination.

(Questions by Mr. FLANDERS.)
Your residence is what. Captain?

A. 366 Larrabee St., Portland.

Q. Your occupation is what '?

A. Marine surveyor.

Q. Have you any other occupation than that?

A. I am surveyor for the French Bureau Veritas,
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classification of ships. I am surveyor for the Wheat
Tariff Association of London and San Francisco.

Mr. CAKE.—I can't hear a word you say.

Q. Just speak a little louder, Captain.

A. I am surveyor for the French Record—that is

what we call the French Bureau Veritas, for the

classification of ships. I am also surveyor for the

Wheat Tariff Association of San Francisco and

London. I am surveyor for the British Corporation

of Glasgow.

Q. That is all of your business is the business of

surveying vessels and cargoes, is it not?

A. Yes.

Q. And that has been your business for how many

years?

A. Eighteen years past, going on nineteen.

Q. Are you a shipmaster ?

A. Been a shijDmaster, yes.

Q. For how many years ?

A. 25 years before I knocked off going to sea.

I am going on nineteen years in Portland.

Q. That is, a master of deep-water vessels ?

A. All the time on deep-water vessels. I have

been here several voyages before I came to live in

Portland.

Q. Did you make any survey on the French

barque *^ Europe," after her collision with the

''Annie Comings"?

A. I made her survey, after repairs were made

for to certify the ship was in a seaworthy condition,

both for the classification in Veritas, and for the
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Wheat Tariff Association of San Francisco. I

made a final survey after repairs were made.

Q. That is the only survey you made'^

A. That is the only sui-vey I made, sir.

Q. Was the survey by you necessary to enable the

ship to proceed to sea or not?

A. It was necessary for the Wheat Tariff Asso-

ciation for to show the ship was in seaworthy condi-

tion. It was also necessary for the ship to retain

her classification in the Veritas.

Q. She had a cargo of wheat, did she ?

A. Yes.

Q. And insured by insurance companies belong-

ing to the Wheat Tariff Association?

A. Yes, sir, in San Francisco.

Q. So they wouldn't permit her to proceed to sea

until she was pronounced by you in seaworthy con-

dition ; is that it ?

A. It was necessary that I had to give the usual

certificate.

Q. And the ship was also classed in the Bureau

Veritas ? A. Yes.

Q. And you made that survey for them, too, did

you? A. Yes, sir.

Q. What were you paid for that survey, Captain?

A. Oh, I think it was $20.00.

Q. That is usual ?

A. Our usual fee is. I couldn't remember ex-

actly, but I think it is $20.00.

Q. Whatever bill you receipted, you received?

A. Yes. It was $20.00 1 think. That is the
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usual fee for one survey.

Mr. CAKE.—Now, if your Honor please, I sub-

mit that we would not be obliged to pay for all the

surveys that any company that might be interested in

this boat would ask for. It might run up the sur-

veys to a dozen 0/ fifteen, as far as that goes. We
have one survey here by Captain Veysey.

The COUET.—I will admit the testimony and take

the matter up and determine it on the final consider-

ation.

Mr. CAKE.—Exception.
A. I will explain this for the benefit of the Court,

and with your permission.

COURT.—Very well.

A. When the damage was caused to this ship, she

is classed in Bureau Veritas, and it was my place to

be there in place of Captain Crowe; and Captain

Veysey too, as she is classed in Lloyd's. We both

should have been there. Now, if I didn't make the

final survey on this ship, she is apt to lose her clase-

fication in Veritas; also the Wheat Tariff Associa-

tion would demand a survey to see the ship was

seaworthy after the collision, as I would give one

when she was finished loading. She loaded wheat.

So I had to make one. It didn't make any odds who

paid for it—neither did I care—but I had to have

one. Now this ship through this collision she would

lose her classification in Veritas if I didn't; that is,

provided Veritas wanted to scratch her, her classi-

fication would be of no account. Veysey had to

make the survey; so had the Veritas surveyor, or
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any other surveyor that a ship is classed. If she was

classed in the British Corporation, I would have to

make the survey. But it was not compulsory that

Captain Crowe had to be there on any consideration,

only as a representative of some corporation.

Q. I think the Court understand that now, Cap-

tain.

COURT.—I understand.

A. That is for the benefit of the Court.

Q. Now, Captain, are you acquainted with the

International regulations regarding lights'?

A. Well, I used to be pretty well posted up with

them when I was a shipmaster ; but of course I may
not be quite as well now, because I have been some

time away from being a shipmaster.

COURT.—Speak out louder.

A. I say I used to be as shipmaster, pretty well

acquainted with them; but of course I have been so

long away from the sea I am perhaps not so well

posted up as when I was a shipmaster. Still I have

got a good recollection of what is required.

Mr. CAKE.—The matter of lights is regulated by

statute, if the Court please, and I don't believe that

anything outside of that would control.

COURT.—You may answer the question.

Q. Captain, in construing the International regu-

lations as to the height of lights where the law

applies, the law refers to *Muill." You may state

what the word hull means.

Mr. CAKE.—Now, if the Court please, I object to

that question. I would, like to have my objection
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noted so that the objection could be saved. This

question of hull is a matter of definition ; not by any

International opinion or opinion based upon any

International usage, but it is a question of construc-

tion.

COURT.—You may have your exception. The

Court will allow it. I remember you asked Captain

Crowe yesterday the same question.

Mr. CAKE.—I didn't ask him as to what the hull

was. I asked him as to where the light should be

naturally where the distance should be measured

from, either the forecastle deck or the lower part.

COURT.—If I remember correctly, you asked him

whether or not the forecastle deck was to be consid-

ered part of the hull ?

Mr. CAKE.—Well, perhaps I did.

Mr. FLANDERS.—Answer the question. Captain.

A. We always considered the hull of a ship below

the main deck. Any parts built above the main deck

is not, in my opinion, considered the hull of the ship.

Forecastles, poops, pilot-houses, masts, bulwarks, or

spars are not the hull of the ship. The hull of the

ship is from the main deck. Now, I will go back to

when I went to sea, about 55 years ago. There was

no such a thing in those days as forecastles or poops.

Sailors lived below the main deck forward, and the

crew lived aft. The law was framed I think at that

time when the lights had to be not less than 20 feet

above the hull of the ship. Now, if a ship has not

a forecastle they have to measure from the main

hull. I am explaining this for the Court.
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COURT.—Just answer the question.

A. Well, that is a part of the question. The light

is supposed to be 20 feet above the hull of a ship,

and I consider the hull of a ship below the main deck.

Q. These others are built up from the main deck,

are they?

A. In some cases they are built when the ship is

built, and some cases they are built after the ship is

built. Poops has been built afterwards.

Q. Now, Captain, supposing that the light—the

forward riding light of the '' Europe" was suspended

to the fore-stay of the vessel—you know the *' Eu-

rope, " don 't you 1 A. Yes, sir.

Q. To the fore-stay, would or would not that be

a proper place to which to hang the light?

A. It is the only place that has ever been used;

always hung on the fore-stay in every ship. That is

hoisted up there. The strap is put over the fore-

stay, and it is hoisted up.

Q. Did you ever see a light made fast to any of

the stays forward of the fore-stay?

A. Well, of course, I never seen where other lights

was, but that is the customary place, to haul it up on

the fore-stay. We send a strap up there, when we

are in port or at anchor, we hoist it up ; and there is

a block with a small gant-line, and the light is hoisted

from the deck, or wherever it is, up there.

Q. Did you ever see the lights of the *' Europe"

yourself, that is, the lamps? A. No, sir.

Q. You didn't notice them when you were down

on board of the ship ? A. No, sir.
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Q. Well, now, supposing the light, the forward

anchor light of the ^^ Europe," was suspended to the

fore-stay, and the top of the lamp was on a line with

the end of the jib-boom of the ship, how much of an

obstruction would the jib-boom be to the light, as-

suming the jib-boom—the jib-boom are always of a

standard size dependent upon the size of the ship, are

they not?

A. Well, some has got longer than others.

Q. I mean, the width.

A. As it goes out, it goes to a point. Some has

got more rays than others.

Q. How much of an obstruction would the end of

the jib-boom be to the light, as to a vessel approach-

ing the *' Europe" bow on; that is, in line with the

jib-boom and in line with the light?

A. Well, I don't think, of course, it could be very

much at a distance, because that light would be about

40 feet from the end of the jib-boom, you know, and

you put a vessel right ahead coming down, she would

have to keep in a pretty bee line to keep them two

in straight range.

Q. Could a vessel keep in a bee line in a current

running four or five miles an hour for a half mile ?

A. I don't think so.

Cross-examination.

(Questions by Mr. CAKE.)
Now, Captain, supposing that the person or the

boat was below the range of the light, lower than the

end of the jib-boom; we will say that the jib-boom

was up 36 or 28 feet, and the light was on a level
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with that ; supposing a boat was coming with the cap-

tain 's range of vision at 30 feet, wouldn't this jib-

boom be an obstruction ?

A. I don 't think so. I think that would be known
before now. That is the customary place, and it has

alwaj^s been seen, as far as I know. But I don't

think that a man could keep in a straight line that

he couldn't see the light.

Q. That is not what I asked you.

A. Well, I am trying to answer the question.

Q. Just answer my question.

A. Well, all right.

Q. Supposing this boat that was coming on was

lower, that is, that the man in the pilot-house had

his eyes on a range with this pencil here, and here

was the vessel up this way, this much higher, and the

light on a level with the jib-boom, and the boat com-

ing head-on, wouldn't that be an obstruction"?

A. It might be some, but I don't think it would

obstruct the light altogether. I think you could see

the light.

Q. Now, at the end of the jib-boom there were

sails wrapped about, were there not^

A. Not quite out to the end. There would be 6

or 8 feet of the boom clear. There is the outer jib,

flying jib, and fore topmast stay sail.

Q. . These sails are wound about in the customary

way, aren't they? A. They are furled.

Q. On the jib-boom?

A. On top of the boom. When they are furled

they are about the same size on top of the boom.

Witness excused.
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W. L. BEYER, a witness called on behalf of the

libellant, being first duly sworn, testifies as foUow^s

:

Direct Examination.

(Questions by Mr. CAKE.)

What is your business ?

A. Well, running launches for hire on the river.

Q:. Are you the owner of any launch ?

A. Yes.

Q. What one is it ? A. The '

' Dix. '

'

Q. You may state whether you took Captain Vey-

sey and Captain Crowe down to the vessel, the

^^ Europe.''

A. Yes, I took them down the 1st day of January.

iQ. The 1st day of January ?

A. The 1st day and the 3d day.

Q. Now, what had you to do with the raising of

the machinery that was dumped over, the cargo

proper ?

A. I towed the derrick scow and other scows, and

helped the divers.

Q. Were you around there a good deal ?

A. Yes, I was all the time.

Q. With your boat ? A. With my boat, yes.

Q. Do you know the location w^here this machin-

ery was found f A. Yes.

Q. Will you tell the Court now where this ma-

chinery was found ?

Mr. FLANDERS.—I have the map, the Govern-

ment chart, and I would like him to mark on the

map.
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Mr. CAKE.—That will be all right. We might

have had that yesterday.

(Mr. Flanders exhibits map to witness.)

Q. Can you tell from that map, from the famil-

iarity you have with it as to the place where the

machinery was dropped ? Can you identify it from

this map? A. No, not exactly.

iQ. Why can't you from the map?
A. Well, I ain't used to this.

Q. You are not used to the map ?

A. No.

Q. You might look and see. Identify St. Johns

there. A. Here is St. Johns.

Q. Well, now approximately where was this, show

as near as you can from it where the machinery was

dropped. A. Just about in here.

Q. Well, now, how do you know it was there?

Are you sure that is the place ?

Mr. McKEE.—I don't think he knows a thing

about the scale of this map.

A. The scale—I don't understand the scale.

Mr. CAKE.—He would have to go back to the

contour of the ground, which he identified himself.

A. Yes, sir.

Mr. CAKE.—I don't think it would be fair to ask

him to do that without he was thoroughly familiar

with the details of the map and had a chance to study

it and identify his own points with the points upon

the map itself.

COURT.—You can inquire of him to locate in re-

gard to objects and points which he is familiar with.
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Mr. CAKE.—That is right. That is what I will

haA^e to do.

COURT.—Then it can be located upon the map.

Q. Now, you may state, if you are familiar, Mr.

Beyer, with the place where this machinery was. I

will ask you in the first place, how you became

familiar with the location, assuming that j^ou were

going up and down, how did you come to identify

the place where the machinery was taken up?

A. Well, the only location I went by is the big

snag down below the turpentine mill, that is, a couple

of willow trees; down the hill there, there was a sap-

ling between the St. Helen's road and the road higher

up, that was right on line with the machinery ; down

at the mill there, run straight up from the mill, right

up to the outer dolphin at St. Johns there.

Q. You are talking about the machinery now, are

you?

A. Yes, to get that in line with an outhouse on

the mill there: one corner of the mill.

Q. What mill do you refer to ?

A. The St. John's mill.

Q. Now, just take a piece of paper and locate,

draw a little bit, draw those different points so that

you know how to identify them.

A. There is the river running here. Here is the

cluster of trees. Here is the turpentine mill.

COURT.—Just mark that cluster of trees and this

turpentine mill and the piles. (Witness does so.)

COURT.—Now, you have got the map marked out,

you can describe that so we can get it in the record
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as to how you locate it.

Mr. CAKE.—While you are making the marks, it

would be well to identify approximately where the

boiler was found and the ship was the next morning.

COURT.—Let us get this first.

A. We run on a direct line from these pilings here

above Linnton—the last piling on this side. There

is a new dock built over them now; run on a direct

line from here to the outer edge of this piling here,

a little below St. Johns there, below the ways and

the outer edge of the mill ; and then get a course be-

tween a snag over here and a clump of willow trees,

and this snag on the hill between the two roads; and

the machinery is right there.

COURT.—That is where the lines cross?

A. Yes. Might have been just a little trifle above,

or a trifle below, but that is pretty near the location.

Q. How far is that from the shore—from the west

shore ?

A. Well, it is 1200 feet there, I think.

Q. Now, be careful what you are saying. 1200

feet from where? How far was this point where

you locate the machinery from the shore on the Port-

land side, the west side ?

A. Here is the west shore hei'c. T figure about

450 feet out from that shore.

Mr. FLANDERS.—From which shore?

A. The east shore.

Mr. FLANDERS.—That is the St. Johns' shore?

A. St. Johns.

Q. Well, what do 1 understand you—that the ma-
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chinery was located 400 feet from the St. Johns'

shore ?

A. iFrom the east shore, yes; right on the east

side of the channel, the machinery was found, on the

east side of the channel.

Q. And how far was that from the east shore ?

A. Well, I figured the east side of the channel

about 450 feet from the east shore.

Q. And how far from the west shore ?

A. I couldn't tell you the exact distance.

Q. That is, you don 't know how far you were from

the west shore.

A. No. You see the water was up then, and it

made it a little further then. But now it is lower.

Q. Well, now, when you examined this the other

day, you were not near the east s/^re, were you?

A. No.

Q. Well, how far were you now from the Port-

land side when you located that point the other day?

A. I was a little over halfwas over.

Q. A little over halfway over? A. Yes.

Q. How far would that be?

A. I couldn't tell you.

Q. Didn't you take measurements?

A. No, I didn't.

Q. Well, now, you have got your location here;

you wouldn't be halfway over, would you, according

to that? You don't want to get confused. Stop to

think. You have this clear in your mind if you work

it out. Now, just bring your mind clear upon this

point. How far was this point that you located the
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machinery from the west shore, the Portland shore?

A. I couldn't tell the distance without measurr-

ing it.

Q. Well, approximately.

A. I figured it just a trifle over halfway out from

the Portland shore, between the Portland shore and

the east shore.

Q. Well, how far is it acroi(n«^ the river there ?

A. Well, I think at low water it is about 1200

feet.

Q. How much was it at high water?

A. Well, she spreads out quite a bit on the east

side there. It would make 200 feet difference in

high water.

Q. Then you would say it was about 600 feet from

the west shore ?

A. Well, in low water, according to low w^ater

now, she would be about 700 feet.

Q. Low water now from the west shore?

A. Yes.

Q. Weren't you down there day before yesterday,

and located this point?

A. Mr. McGraw, he located it, and I ran where he

told me.

Q. What did you do? Did you see the point

where he located it? A. The running points?

Q. Yes. A. Yes, sir.

Q. You didn't g;. any measurements then as to

the distance from the west to the east shore?

A. No. He did.

Q. He measured them exactly?
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A. No, not exactly.

Q. How closely did he measure?

A. Well, I don't suppose he missed it over 50 feet

one way or the other.

Q. How is that?

A. He didn't miss it over 50 feet one way or the

other.

Q. He wouldn't miss it over 50 feet one way or

the other? A. No.

Q. Well, now then, allowing that you haven't got

the exact distance from the shore, how far down the

river did you find the boiler? Can you locate that

point ? A. About a quarter of a mile.

Q. A quarter of a mile below ? A. Yes.

Q. Toward Linnton?

A. Yes, towards Linnton. About 250 feet out

from shore.

Q. 250 feet out from shore ?

A. Out from shore.

COURT.—From which shore?

A. From the west side. It was on the west side

of the channel.

Q. There would be a distance then of something

like, according to your estimate, of four or five hun-

dred feet that it had drifted further toward the west

shore ?

A. Yes, drifted just across the channel.

Q. Drifted across the channel from the east side

to the west side?

A. From the east side to the west side. It was
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right on the outer edge of the east channel—the ma-

chinery.

Cross-examination.

(Questions by Mr. FLANDERS.)
Referring now to this sketch which .you have

drawn, which I would like to haye go into the rec-

ord

—

Mr. CAKE.—We have further testimony to iden-

tify those points.

A. Take somebody more familiar with the river,

with the land there.

Q. (Marking north.) That would be north,

wouldn't it? Following downstream north?

A. Yes, sir.

Mr. CAKE.—Is this north over here?

Mr. FLANDERS.—Here is north here.

A. Following downstream. It ain't quite north

and south.

Q. The piling that you have marked ^'piles'' is

the piling of the old dock on the Linnton side of the

river? A. Yes.

Q. Just above Linnton is it ? A. Yes.

Q. Above the sawmill ?

A. Above the sawmill.

Q. And it is where the Columbia Steel Woi'ks'

new dock is going up now? There is a new dock

going up now ?

A. Yes, there is a new one.

Q. Ballast dock? A. Yes.

Q. This ^'T. mill"—this turpentine factory?

A. Yes. It is a little further down this way.
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Q. Well, now, the trees and the snag which you

have drawn on here north of that? How far telow

the turpentine factory were they ?

A. Well, I suppose 150 feet—200 feet.

Q. They show up there, a clump of willows on the

bank, are they?

A. No, they are a clump of cottonwood—cotton-

wood trees.

Q. On the bank? A. Yes.

Q. And the snag is a deac three, is it, which stands

in line with them ?

A. Yes, it is up on the hill between the St. Helens'

road and another road on the hill there.

Q. And you got a bearing from these across the

river to a snag on the east?

A. An uprooted tree.

Q. Is that standing there now?

A. Yes, I think it is, unless it is washed out.

Q. That is on the St. Johns' bank?

A. On the St. Johns' side.

Q. And this piling which you have marked on

here on the St. Johns' side, ab^'ve this snag, that is the

piling of what ? Is it the shipyard or just below the

shipyard ?

A. No, it is below the shipyard.

Q. How far below? A. About 200 feet.

Q. And the mill which you have up here is the

mill of the St. Johns Lumber Company?
A. St. Johns, yes.

Mr. McKEE.—No, that isn't a lumber company at

all.



vs. The French Barque ''Europe/' 293

(Testimony of W. L. Beyer.)

Mr. FLANDERS.—That is what he said.

Mr. CAKE.—You put it into his mouth, and asked

him if that was what it was.

A. I couldn't tell you whether it was St. Johns

—

Mr. McKEE.—It isn't a sa^^nnill at all.

A. Asbestos, isn't it? I can go down there and

size up from these dolphins, and go straight down

there. As for drawing, I can't get it correct.

Q. You don't know^ what mill this is, then?

A. No. I sized up from this here up here, these

pilings, to get the outer edge of the mill there. And

when I got opposite this here snag and thes^ trees,

then I stopped. And there is the machinery.

Q. And the machinery was, as to the river, nearer

the St. Johns side than the Linnton side ?

A. Just a little, yes.

Q. A little nearer? A. Yes.

Q. Can you estimate the distance from either

shore which it was ?

A. Well, I figure about 450 from the east and

about 700 from the west.

Q. That is the best of your judgment?

A. Yes. I couldn't swear to the exact distance.

COURT.—450 from the east, and how far from the

west?

Mr. FLANDERS.—750.

A. About 750.

Mr. McKEE.—He is just turned around.

Q. Now, you say the boiler you located about a

quarter of a mile below? A. Yes.

Q. And about 250 feet from the west shore, the
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Linnton side of the river? A. Yes.

Q. Now, where was that boiler found with refer-

ence to fixed objects on land. Was it above or below^

the piling of this old dock?

A. It was above. It was right opposite five oak

trees on the shore, between the turpentine mill and

this old dock.

Q. This was a clump of five trees standing on the

shore ? A. Of five oak trees, yes.

Q. How" far above this old dock do you estimate

the boiler was ?

A. Well, I couldn't tell above the old dock, on a

shore line—it was not quite a quarter of a mile by

shore line to the boiler, from where we found the

machinery to the boiler it is a trifle over a quarter.

Mr. CAKE.—What was the last answer?

A. I say from where we found the machinery to

the boiler it might have been, well, 50 feet over a

quarter of a mile from the machinery.

Mr. CAKE.—Between the two?

A. Yes. By shore line, I would figure it was not

quite a quarter—well one hundred feet less than a

quarter.

Q. You assisted in raising the machinery, did

you? A. Yes.

Mr. CAKE.—Well, did you assist in raising it?

Didn 't you take the people down ?

A. I didn't do any actual work. Yes, I worked

there and done the towing.

Mr. FLANDERS.—I mean he had the boat along.

A. Yes.
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Q. When they were raising both the boiler and

this other machinery ?

A. I wasn't there when they raised the boiler the

first time, but I was there when the boiler was located

after the ship drifted over on that side, I took Cap-

tain Veysey and Crowe down there. The boiler was

located right astern of the ship, and there was a shaft

located a trifle past midship on the starboard side;

located with a fender off the steamer.

Q. Did you find any machinery which formed a

part of the cargo in any place but this one place?

A. Yes. Found a new washtub that had drifted

down the current, one of these steel washtubs; sup-

posed it rolled over and drifted down.

Q. Well, I am referring Mr. Beyer, to the ma-

chinery which formed a part of the cargo ?

A. The water-wheel.

Q. The water-wheels and the engines—did you

find them all in one place ?

A. All in the one place.

Q. And what else you found between that point

and the boiler was part of the equipment of the boat

or part of the machinery on the boat itself?

A. Yes, it belonged to the boat. Something fell

out, you see.

Redirect Examination.

Q. Now, you are certain that the distance between

the point w^here the machinery was found and the

boiler was located was a quarter of a mile?

A. Yes.

Q. Are you certain as to the machinery being on
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the east side of the channel? I speak now of the

cargo—when it was found ?

A. Yes, on the east side.

Q. And the boiler was found ou which side of the

channel ?

A. On the w^est side of the channel.

Witness excused.

[Testimony of A. H. Morrill, for Libelant (Re-

called) .]

A. H. MORRILL, recalled for the Libellant.

Direct Examination.

(Questions by Mr. CAKE.)
Q. Mr. Morrill, you were sworn yesterday, were

you not? A. I was, yes.

Q. And your testimony went to the point of the

wreckage cost that was not clear ?

A. That is right.

Q. And under the instructions you were to sepa-

rate the cost of taking the machinery up, or the

wreckage cost of the machinery, the cargo, and the

wreckage cost of the balance of the boat ?

A. That is right, as I understand it.

Q. Have you so segregated them, according to the

instructions of the Court? A. Yes, sir.

Q. Now, you may state then, what the wreckage

cost of raising the machinery, the cargo, was ?

A. The cargo $1,043.92 ; and the boats' machinery

and gear was $2,962.42. Now, I notice two small

items that I cut out of what I had, the estimate I gave

yesterday, that amounted to about $11.00 that prop-
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eiiy did not belong in there. It was equipment that

was returned, I knew that I got back.

Q. In other tvord, when making out this account,

you charged what expenses you incurred in conne<3-

tion with the raising of the machinery and the wreck-

age of the boat's machinery ? A. Yes, sir.

Q. And these figures are in accordance with that

estimate? A. Yes, sir.

Mr. CAKE.—I think it will be just as well, for the

convenience of the Court, to simply introduce and

identify these two accounts, and I will tender them

to the Court. Have you any objections?

Mr. FLANDERS.—No, I have no objection to

them going in as his testimony.

Marked Libellant's Exhibit ''C" and Libellant's

Exhibit ^^D.''

Q. I will ask you now, Mr. Morrill, whether you

were at the point on the Willamette River where the

machinery was raised ? A. Yes, sir.

Q. How often?

A. I guess I was there about every day for a

month.

Q. And do you know the comparative location of

the point where the machinery was raised, the cargo,

and where the machinery and boilers of the boat were

raised? A. Yes, sir.

Q. Now^, you may state about where the machin-

ery was raised as to the banks and the channel,

whether it was on the east or the west side of the

channel ?

A. You mean the cargo machinery ?
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Q. The cargo machinery.

A. The cargo machinery was about, I should

think 500i feet from the west bank of the river, about

between a quarter and a half mile, a little over a

quarter of a mile, above that old dock which they

were speaking of.

Q. And how far from the turpentine works

—

rather, as related to the turpentine works, would be

better ?

A. That might identify the position better. It

was about, I should think, 300 feet—I guess you

would call it north of the turpentine works.

Q. You are sure of your directions now? Down
the river?

A. Yes, down the river, and about 500 feet toward

the east bank from the west bank.

Q. Now, how far below was the point at which the

boiler was located ?

A. Oh, about a quarter of a mile.

Q. Up or down the river?

A. Down the river.

Q. And approximately how far from the west

bank?

A. Why, it was located about 250 or 300 feet from

the west bank.

Q. On which side of the channel ?

A. Well, now, I don't know what the channel is;

but it was, I was told it was right in the channel.

Q. What you were told doesn't count as testi-

mony.

A. I don't know the channel.
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Q. You don't know as related to the <3hannel'?

A. No, I don't.

Q. You know approximately the distance,

though ? A. Yes.

Q. It was a quarter of a mile below where the

machinery was dumped ?

A. We first located the boiler, and then picked

it up and took it in to the hncik, or what they said the

edge of the channel, and went to raise it, and the

chain broke, and we left it there and took it out later.

Q. Did you see the ship at the place where the

boiler was raised? A. Yes, sir.

Q. How far, as related to the position of the ship

was the boiler from it ?

A. We first located the boiler right at the stern

of the ship. I suppose the stern of the ship w^asn't

40 feet from where we located the boiler, right to

the west of it. We located the boiler right to the

west of the stern of the ship. The next morning

when we went down there, the ship had swung so

that the stern of the ship was probably 150 feet from

it. She swung out, I guess probably, on account of

the tide, although we still had our buoys on the boiler.

Q. How did you locate the boiler when you found

her, that is keep the place,—^by buoys "?

A. By buoys
;
put a buoy on it and sent a diver

down. We didn't know at the time it was the boiler.

Q. How long was it from the time of the accident

until you located the machinery, the cargo?

A. We didn't locate the cargo—the accident was

on December 30; we located the cargo about the 8th



300 The Western Transportation etc. Company

(Testimony of A. H. Morrill.)

of February.

Q. And why? Did you have trouble in locating

the cargo ?

A. Yes, sir. We were looking for the cargo

around near the boiler and couldn't locate it. We at

last got information that the ship was anchored fur-

ther up, that is, when she was put in. So we com-

menced to drag the river above with locating line.

Q. And you found the machinery, as you have

stated, about a quarter of a mile above ?

A. Then we located one piece and found the rest

all together.

Cross-examination.

(Questions by Mr. FLANDERS.)
Mr. Morrill, these two accounts which you have put

in, you have segregated as best you can, have you?

A. Well, I know practically the cost up to the

first, we had a diver working on the boiler, where we

located the boiler, and picked up the machinery, and

all that work was done to locating the cargo; there

was only four day's work in picking up the boiler

after we located the cargo. You see, we had the

boiler located and had a buoy on it. Then when we

located the cargo, all we had to do was pick up the

cargo and the boiler.

Q. How many days did the diver actually work

on the boiler?

A. Oh, he was down—I guess he put in ten days'

work on the boiler.

Q. On the boiler alone, or looking for the rest ?

A. Well, locating the boiler. Three times we
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tried to get the boiler up and the chains broke, and

then we were four days the last time.

Q. Well, now, as a matter of fact, Mr. Morrill,

you have charged in your account for the raising of

the cargo of the '^ Annie Comings" the expenses

which you underwent after you found out where that

cargo was, isn't it? A. Yes, sir.

Q. Now, wans^ a good deal of the expenses which

you have charged in this other item, that is, in re-

covering machinery, etc., belonging to the steamer

^* Annie Comings,"—wasn't considerable of those

expenses actually incurred by you in looking for the

machinery which formed part of the cargo ? While

you w^ere down there, wasn't your diver hunting for

the machinery?

A. Why, we were hunting for anything we could

find. We discharged the one diver we had there

about, well, the 11th or 12th of January. The water

was too high—^we couldn't do anything; and waited

until the water went down. And then when we went

back, went down and got hold of the boiler again, a

few little pieces of shafting and one thing and an-

other, a steam pipe and a few things of that kind

that had sunk there; and after we located the ma-

chinery, this is the expense.

Q. This was the expense which you imderwent

after you located the machinery? A. Yes.

Q. In salving the machinery? A. Yes.

Q. And by the machinery you mean the machin-

ery which was the cargo? A. Yes.

Q. Now, as to the distance which you say the
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machinery of the cargo was from the Linnton or the

west bank of the river, you estimated it at about 500

feet? A. Yes, sir.

Q. Did you measure it ? A. No, I did not.

Q. How far was that machinery from the east

bank of the river?

A. Oh, I should think it was 1,000 feet.

Q. It was nearer the west bank of the river than

the east bank ?

A. Yes, it was nearer the west bank.

Q. And about 300 feet, as near as you can tell,

below the turpentine works ?

A. Below the turpentine works. I don't know

the distance between the turpentine works and Linn-

ton ; but that w^as closer probably than my stating it

was a quarter of a mile above Linnton.

Q. You think about 300' feet from the turpentine

factory, and below it, and about 500 feet

—

A. Into the stream.

Witness excused.

Mr. CAKE.—I have another witness, but he may
not be here, so you can go on with your testimony.

[Recital Re Depositions Read.]

The following depositions were read on behaof of

the claimant and respondent

:

THEOPHILE EOLLIEE.
PROSPER ODIVAR.
FRANCOIS MARCELL.
FRANCOIS CHAPDELANE.
JAN MARIE PUCELL.
ALEXANDER GEGON.
CHARLES BODELAY.
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C. HENRI LABBE, called as a witness on behalf

of the respondent, being first duly sworn, testifies as

follows

:

Direct Examination.

(Questions by Mr. FLANDERS.)
Mr. Labbe, what official position do you occupy

under the French Government ?

A. I am French Consular Agent at Portland.

Q. I show you a sketch purporting to be a sketch

of the '' Europe" and ^^Asie," and ask you if you

recognize that? A. I do, yes.

Q. From whom did you secure that?

A. I secured that from Mr. Plisson, who was the

supervisor of the '^Europe" and ^^Asie."

Q. He was the agent of the owner ?

A. Yes.

Q. Overlooker of the owner? A. Yes.

Q. And you have had that ever since ?

A. Yes, sir.

Q. And this is supposed to be what ?

A. Well, it is the general plan of the ^* Europe."

Q. Of the two vessels ?

A. Yes, and they are sister ships.

Q. Built on the same line ? A. Yes, sir.

Q. And of the same dimensions ?

A. Yes, sir.

Mr. FLANDERS.—I offer that in evidence.

Mr. CAKE.—I object to its being offered as the

outline of the ship, as the representation of the ship.
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the blue-print of the ship—that is what it is sup-

posed to be ?

Mr. FLANDERS.—Yes, drawn to scale.

Mr. CAKE.—As it is not sufficiently identified.

Mr. Labbe obtains this from some one else, and he has

no original information of his OAvn ; and the plat has

not been sufficiently identified as a correct represen-

tation.

Q. Mr. Plisson gave you this one %

A. At the time the ^^Asie" was being repaired.

Q. That is four or five years ago ?

A. Yes, sir.

Q. You have had it ever since ? A. Yes, sir.

Mr. CAKE.—We don't know whether that is cor-

rect, or whether that is a representation of the ship.

Mr. Labbe has no information in reference to it. It

was simply handed to him as a sketch from some

other agent. The only thing which that would be

good for, which Ave would be willing to allow it to

go in for, would be simply to show the general con-

tour of the ship—of a ship ; not of that one ship ; to

give the Court some additional idea.

Mr. FLANDERS.—That is a map purporting to

be a sketch of the *^ Europe" drawn to scale. It was

delivered to Mr. Labbe by the over-looker of the

owner of the vessel.

Mr. CAKE.—What identification have you? Mr.

Labbe has only give what somebody else tells him.

COURT.—I will allow it to go into evidence, and

will take into consideration these matters.

Mr. FLANDERS.—I just want it to go into evi-
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dence. This can be drawn out to scale on the height

of the land. It will be material that way. This

being drawn to scale will show the height of the ves-

sel above the water line when loaded as she was on

this occasion.

COURT.—The Court will admit the evidence.

Mr. CAKE.—I may have an exception?

COURT.—Yes.
Marked ^^Respondent's Ex. 3."

Cross-examination.

(Questions by Mr. CAKE.)
You obtained this—how long since you have had

this map ?

A. Well, I couldn't tell exactly the date, but it

must be four or five years.

Q. Four or five years. And who gave it to you?

A. Why, Captain Plisson.

Q. Who was Captain Plisson ?

A. He was the over-looker that came out from

Europe to superintend the repairs to the ^^Asie," a

sister ship of the ^^ Europe."

Q. So then this was given to you by an agent from

the home office ?

A. Well, he had it here. He brought these plans

with him when he came to supervise the repairs to

the^'Asie."

Q. How do you know? A. He told me,

Q. That is all you know about it?

A. And it has been hanging on my office wall ever

since, and the master of the *^ Europe" has been there

several times, and he has recognized it.
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Redirect Examination.

Q. The ^^Asie" turned turtle here in Portland,

didn't she? A. Yes.

Q. And Mr. Pilsson came out as the representa-

tive of her owners, to overlook her repairs %

A. Yes, sir.

Q. And he brought this as one of the plans of the

vessel along with him ? A. Yes.

Recross-examination.

Q. How do you know that he came out to repre-

sent—he told you so, didn't he?

A. Well, he was here six months, and I saw him

every day, and he had these plans at the Willamette

Iron Works, and I asked him if he would give me
one as a memento, and he said, yes.

Mr. CAKE.—You have the objection dow^n to the

admission of this. I simply want to say that any

deduction that might be made from this being an

exact plan, any conclusions from this as a plan, as to

the dimensions of the ship and so on, would in no way
tend to contravene our testimony.

COURT.—Very well. It is only a matter of illus-

tration.

Excused.

[Deposition of Charles Jolivet, for Respondent.]

CHARLES JOLIVET, called as a witness on be-

half of the respondent, being first duly sworn, testi-

fied as follows

:

Direct Examination. \

(Questions by Mr. FLANDERS.) "

Mr. Jolivet, what is your occupation ?
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A. Ship-broker.

Q. Of what firm are you a member?
A. Charles Parbacque & Company.

Q. Were you a member of that firm in January,

1908? A. Yes, sir.

Q. You may state what that firm had to do, if

anything, with the French barque ^^ Europe."

A. We acted as disbursing agent for this ship

^^ Europe."

Q. That is, the money which the ^'Europe" ex-

pended on her repairs was disbursed through you?

A. Yes, sir.

Q. You received the money from the owners, did

you?

A. Not at that time. We received it later.

Q. But you paid the bills? A. Yes, sir.

Q. Now, you may state, Mr. Jolivet, what bills

you paid, and the amounts of those bills; that is, for

the account of the collision. A. Yes, sir.

Mr. CAKE.—First state the amount.

A. $1,700.84. That is the total amount.

Q. I just withdraw that question, Mr. Jolivet. I

will ask you to state each item that you paid. Don't

state the aggregate, what each item is.

Mr. CAKE.—Now, if the Court please, here is a

statement of $1,700, an allegation in the complaint

of only $1,200. The contract price was eight hun-

dred and some odd dollars, and here is $1,700.

Mr. FLANDERS.—$1,250. There are some items

that are not charged for.

A. Consul fees, French consul fees, $38.05.
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Q. Now, why was that item expended ?

Mr. CAKE.—You don't claim that, do you?

Mr. FLANDERS.—We are getting at it; see what

he says.

A. An account of the co^^nsul is made in francs.

Q. I am not asking you how it was made, but why
was that expense incurred? Why was the consul

paid this $38.05?

A. Well, he 'was paid on account of this collision.

The captain had to draw some papers that he had to

remit, to the French consul, and the French consul

in receiving it and copying it had made some charges.

Q. What was these papers about ?

A. Well, about the collision.

Q. Why did he have to make this report to the

French consul, or have the French consul do this for

him?

A. Well, because it is according to the French

law; it is in conformity to the French law. The

French captain of which ship sustains certain dam-

ages, has got to dtaw certain papers.

Q. To report to the marine department ?

A. Yes, sir.

Mr. CAKE.—I object to any evidence upon any-

thing of this kind. We have nothing to do with the

preparation of papers back there on the repairs of

the ship. I don 't see how it can have any bearing

—

consul fees.

COURT.—I am not satisfied on that point myself,

but I will let it go in and determine later,

Q. Now, the next item.
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A. Marine Surveyor Veysey, bill $55, surveying

the ship.

Q. Then the next?

A. The next is $20, Captain Andrew Hoben.

Q. He testified to that ?

A. He testified. The next is $26, Captain Crowe.

Q. What was that for?

A. Surveying the ship.

Q. Now the next?

A. The next is $100 to Williams, Wood & Linthi-

cum.

Mr. CAKE.—I am objecting to all this.

Mr. FLANDERS.—That $100 you paid to my
firm is not chargeable to the collision. You need not

refer to that.

Q. The next is?

A. $1,100 paid to Theo. Kundson & Co. for re-

pairs.

Q. Now, what was Mr. Knudson's contract?

A. Labor, material, was contract as per specifica-

tion, $840.

Q. How was it, when the contract was $840, you

paid Mr. Knudson $1,100? ExpaZin that.

A. Yes, w^ell, because there was something dis-

covered after, and there was a new survey called on

the chip, so they didn't see everything the first time,

so consequently they made another report, and Mr.

Knudson, who had started the work, did it for the

sum of $260.

Q. Read right into the record what Knudson's

bill consisted of.
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A. Labor and material, as per contract and speci-

fication, $840; transportation allowed by captain on

contract, $40.

Mr. CAKE.—What was that? '

A. Transportation of the men from Portland, I

suppose, to St. Johns, where the ship was wrecked.

Mr. CAKE.—Wasn't that supposed to be included

in the cost of the repairs %

A. Well, that was in the contract. The contract

is there. One new stay, $15.60; Extra heavy wire,

$10.10; Transportation on extra work, $12; Labor

on extra wire, $39; Material, nuts, and keys, $18.50;

40 hours blacksmith helpers, at $2, $80; 56 hours

machine w^ork at 80 cents, $44.80.

Q. That makes up the $1,100, does it?

A. Yes, sir.

Q. And that was paid by you for the account of

the ship, was it ? A. Yes, sir.

Q. Now, your next item, if any, that you ex-

pended ?

A. Shaver Transportation Company, $20.

Mr. CAKE.—When was this, now. That was an-

other bill?

A. Yes, sir.

Q. $20. What was that for ?

A. Steamer ^*M. F. Henderson," moving barque

*^ Europe" from stream below St. Johns to stream

above St. Johns.

Q. That is, she was moved from where she had

been to a point above ? A. Yes, sir.

Q. To be nearer the base of her repairs ?
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A. I suppose so.

Mr. CAKE.—Well now, he didn't say that.

Mr. FLANDERS.—That is what he says.

Mr. CAKE.—Not till after you said it.

A. I said simply what I read, '^Moving Bark
* Europe' from stream below St. Johns to stream

above St. Johns."

Q. Why was she moved?

A. Because it was necessary to move her to have

her closer to the repair-shop than she was before.

Q. Now, you can leave out these next two items

that w^ere paid to the interpreter, because I don't

think that those would be chargeable as part of your

expenses. Now, what is the next item after that?

A. This is paid for the survey, for getting certi-

ficate of seaworthiness for the ship.

Q. How much was it? A. $30.

Q. Whom was that paid to ?

A. Paid to the French captains, two French cap-

tains that were appointed as surveyors by the French

consul. The vessel is not permitted to go if she has

not a certificate of seaworthiness. After her repairs

it is necessary to have it.

Mr. CAKE.—How much was that?

A. $30. Two surveyors at $15 apiece.

Q. Is that the French law?

A. Yes, sir. Well, I suppose international laws.

The laws are the same. A vessel is not supposed to

go unless she has a certificate of seaworthiness, unless

in case of accident her insurance would fail on her.

Q. Was this a survey that the French consul
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called? A. Yes, sir.

Q. Any other?

A. There was the fees of the underwriters' agent.

Q. How much was that?

A. $140.59.

Q. Where did he come from?

A. He came from Tacoma.

Q. And that is the fee which he charged.

Cross-examination.

(Questions by Mr. CAKE.)
Who was this Underwriters' agent? .

A. Mr. Jourdan.

Q. Why did he have to come over here?

A. Well, he received a cable from Paris from the

Underwriters to come over and see about the damage

done to the ^'Europe," and see what was the cause of

it.

Q. Was that part of the repair to this ship?

A. Well, generally it is considered as such.

Q. Well, then, you might just as well charge up

the attorney fees which you employ, wouldn't you?

Might just as well charge up attorney fees?

A. I cannot answer your question.

Q. And this man was sent over by the under-

writers? A. Yes, sir.

Q. From Paris?

A. Yes, sir. He was sent from Tacoma.

Q. He was ordered from Paris?

A. Got the cable from Paris.

Q. On behalf of the owners?

A. On behalf of the underwriters.
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Q. The underwriters had an agent here, hadn't

they?

A. No, sir; they had Mr. Jourdan in Tacoma.

Q. But they had their surveyors here, men to

estimate their damage testified here this morning,

as their representative ?

A. Well, they are supposed to represent every-

body, of course; they are supposed to do their duty;

but the underwriters have generally an agent in al-

most every city where the ships that insure are liable

to go.

Q. Then, as I understand you, the underwriters

not only have a man at the loca^ port—what w^as his

name this morning—^Hoben?

Mr. FLANDERS.—^He wasn't an underwriters'

agent. He was a surveyor. Captain Veysey made

a survey of the damage.

Q. Well now, then, as I understand you, you had

Captain Veysey make a survey of the damager?

Captain Crowe, also, didn't he? A. Yes, sir.

Q. And an underwriters' agent from Tacoma?

A. Yes, sir.

Q. And the captain that was on the stand this

morning, he made another survey after the boat was

through, did he?

A. Well, that is altogether different. Captain

Hoben represents here the Bureau Veritas. That is

an institution to class ships; and they are not sup-

posed after being collided, after sustaining some

damages, they are not supposed to go without ])ass-

ing an inspection from Captain Hoben, who repre-
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sents here the institution for the classification of

vessels.

Q. He represented the underwriters, too, didn't

he? A. No, sir.

Q. Isn't he the man they depended on?

A. No.

Q. You had two or three?

A. We had the agent of underwriters and Cap-

tain Hoben of the Veritas.

Q. And Captain Veysey ?

A. And Captain Veysey—well, Captain Veysey

was surveyor for ascertaining the amount of damage

that the vessel had sustained. That is altogether

different.

Q. Captain Crowe?

A. Captain Veysey and Captain Crowe.

Q. You must have had a lot of them, didn't you,

to get through?

A. It is necessary. You cannot get away from

it.

Q. Let me have that item.

A. Captain who ? Which one do you want ?

Q. Give me the whole of them. Here you are.

I have started to take them down, but it was so much
of a job I quit. Now, these consul fees that w^ere

hToungh over, those were fees that were incurred in

the old country? A. Yes, sir.

Q. And how did you come to pay them here?

A. Well, they w^re incurred here.

Mr. FLANDERS.—No, he didn't understand.

Q. They were incurred here for what purpose ?
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A. Well, for ha\dng all these papers through the

Pi^ench Consulate.

Q. That wasn't part of the repairs, was it?

A. I don't know about that.

Q. Captain Veysey made the survey of the dam-

ages, didn't he? A. Yes, sir.

Q. And it w^as upon Captain Veysey 's report that

you advertised for bids, wasn't it?

A. Yes, sir.

Q. How many bids did you get?

A. Well, we didn't get it. The captain got it.

I think it is three—I don't know exactly.

Q. Three bids?

A. I think so. I wouldn't be certain.

Q. What the time allowed to complete this under

those bids?

A. Well, we are simply disbursing agent. We
have nothing to do with that. So I don't know.

Q. You have nothing to do with that ? You don 't

know anything about it ?

Mr. FLANDERS.—He has the bids.

A. I have the bids right now.

Q. Where are they? A. There they are.

Mr. CAKE.—We asked for those bids, you know,

Mr. Flanders.

A. There is one.

Q. Now, the first bid here was made—what is

this account? Oh, this is the one that you were read-

ing, is it not?

A. Yes, sir; for Knudson & Company.

Q. $1100. These specifications ujjon wliich the
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bid was made were made out by Captain Veysey,

were they? A. Yes, sir.

Q. Now, what other specifications were made

out?

A. Well, there is a report on the new specifica-

tions on these, with these vouchers.

Q. Well, now, we will stick to the first. The first

one here is by Anderson and Crowe. That was a bid

for $900, wasn't it? A. Yes, sir.

Q. And what length of time was there in which

to complete this ?

A. Well, I think you have got it on the specifica-

tions.

Q. The specifications called for eight days,

doesn't it? A. I think so.

Q. *^A11 above work to be completed in eight days

to the satisfaction of the master and Lloyd's sur-

veyor." Now, the bid of Anderson and Crowe was

in accordance with those specifications as to the time,

as to the damages, wasn't it? A. Yes.

Q. Now, there was another bid here by John

Alvord, ^Hhe undersigned does hereby agree to fur-

nish all labor and material for repairs on the bark

Europe, as per specifications, for the sum of $485.00,

to the satisfaction of the captain and surveyors, the

same to be completed in ten days." Now, there he

placed a limitation of ten days, didn't he?

A. That is right.

Q. But the bid so made by Anderson and Crowe

was made in accordance with the specifications as to

time of eight days. Now, this other bid as follows:
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^^The undersigned does hereby agree to do all repairs

and furnish all labor and material for the above-

named vessel according to specifications for the sum

of $840.00, all work to be done to the satisfaction of

the captain and surveyors, and completed within ten

days." This was the firm that got it, wasn't it,

Theodore Knudson?

A. Knudson, yes, sir.

Q. Now, why was it that the time limit was not

considered in this"? Did you have anythng to do

with letting these contracts'? A. No, sir.

Q. Don't know anything about them at all?

A. No, sir.

Q. Well, now, what were these other specifica-

tions that you referred to as extras?

A. They are there, I think.

Q. Captain Veysey testified this morning that the

only thing that was required over and above the con-

tract was the repair of a stay?

A. Well, I suppose he is at fault. That, in fact,

is right here, I think.

Q. Tliat is his original specifications there?

A. If we haven't got it here, it is in the office, I

suppose. There is a new specification, anyway.

Mr. FLANDERS.—That is what turned out after-

wards. Read it right into the record.

Mr. CAKE.—Let me see it before it is read. T

want to look into it. There are two features here

that seem to be in addition. ''The following other

repairs and renewals consequent on the collision

were found to be necessary after the bowsjurit was
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stripped, and these are approved." That is to say,

that such repairs as were made as became evident

over and above the specifications contained in the

original survey were found after the bowspirit had

been stripped, and they are specified here. They

are: '^The threads on some of the turn buckles were

stripped, the Jaws opened and twisted, and shackles

and pins bent." He testifies to that himself. Cap-

tain Veysey d'oes. And '^The fore topgallant stav

was found to have been badly strained, necessitatiner

a new one, which was fitted; the other repairs and

renewals were made." Now, then, those two—what

is the cost of those two extra points?

A. Well, $260, Mr. Cake.

Q. Let us see the bill. How do vou know it is?

A. There is it. You have it.

Q. I don't know how many more things were

done at this time.

A. Generally these people when they make a bill,

they take the price of the contract and the price of

the work that was done, they charge the house the

time employed in doing the work and also the ma-

terial; and that is what the^^ did.

Q. I am asking you now a specific question.

What was the cost of those two extra items that have

been sanctioned by Captain Veysey?

A. I answer you Mr. Cake, $260.00.

Q. Well, now, point to the bill and let us see. Do
you mean that one stay would cost?

A. I don't mean to say that one stay, if you buy

the wire, would cost that much. But the putting in
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place of that wire and cost of the wire itself

amounted to $260.00.

Q. Just turn to the account now of that extra

account.

A. Here it is, sir. One new stay—just begin by

that.

Q. $15.00 one new stay, that is the one the Cap-

tain testified this morning? A. Yes.

Q. Now, what did it cost to put that up"?

A. Labor on extra wire, $39.00. That was the

cost.

Q. That doesn't say there "? A. Yes.

Q. It says: '^ Labor on extra wire,'' I don't know

how much extra wire there was there. Do you mean

to say the labor of putting that cable in was three

times the cost of the cable?

A. Oh, yes, and more than that.

Q. It isn't more than that according to this.

A. Yes, because all of this has got to be added to

that.

Q. Let us see what you have got there.

A. $10.10—that was to fix this new stay—extra

heavy wire. The wire itself cost $15.60.

Q. The stay cost $15.60?

A. Yes. But to put in place they had to buy

extra heavy wire $10.10. Almost as nuich as the

stay itself.

Q. What was this extra wire? How was that

attached to it?

A. Well, there's some strands, you know, of a
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certain size that are to be put to make fast these

stays.

Q. And that wire cost more than the stays %

A. Yes. Not more, but you see about two-thirds

of the cost of the sta^^s.

Q. Yes, all right.

A. Then to put it in place it cost $39.00, trans-

portation on extra work that was demanded—we are

required to do that; they all belong to Portland;

$12.00. Material, nuts and keys, giving the furnish-

ing of what it is, nuts and keps for this new stay

was $18.50. And then 40 hours of blacksmith help-

ers etc., etc., $80.00.

Q. Where was that at?

A. Well, in his report. Captain Veysey says there

was some things bent. Well, all that had to be

forged over again, you see.

Q. Tliat is, they were bent how?

A. They were bent on account of the collision, I

suppose.

Q. He doesn't say anything about that in his

extra specification? A. He does, I think.

Q. No, let us see?

A. He speaks about something being bent.

Q. He has two items there in his extra specifica-

tion. This 40 hours of work on this blacksmith busi-

ness, that was one-third of the entire cost?

A. Here it is. I think it is this.

Mr. FLANDERS.—Read that.

A. The following other repairs and renewal con-

A*j^ss9Dc)n aq o'\ punoj oj9av uoisn[|oo oq:^ uo :^uanbos
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after the bowspfrit was stripped, and these are a])-

proved. The threads on some of the turn buckles

were stripped.

Q. Did you see the blacksmith in that, 40 hours?

A. Well, excuse me there was somethino; else: the

jaws open and twisted and shackles and pins bent.

Well, yes, sir, certainly 40 hours for that work.

Q. You must remember that this has all been

gone into very carefully before? Had this on the

bowspmt been carefully examined before?

A. Well, there were three surveyors on this new

survey—^^Captain Veysey, Captain Hoben, and Cap-

tain Crowe.

Q. Well, now% you cannot say that this extra

amount of labor was not put and estimated in any

part of the original specifications?

A. I don't think so. It was not seen. T don't

think it was seen by the surveyors, because they

would not have made a new report if they had seen

it the first time.

Q. Who is this firm Knudson & Company?

A. Well, that is out of existf^mce now.

Q. Did f/ie fail?

A. No; they dissolved simply.

Q. Why did it take the full sixteen days instead

of the eight days that was fixed by the specifica-

tions? A. On account of tins extra work.

Q. It wouldn't take t\\ice as long, would it, to do

this extra work, as it would the original work?

A. Well, 48 hours, as I say, for the forging alone,

means more than four days, means about five days.



322 The Western Transportation etc. Company

(Deposition of Charles Jolivet.)

Q. In this case $260.00 you have counsel fees and

a number of other outside expenses'?

A. No, sir, we have no counsel fees in this $240.00.

That is the account of Mr. Knudson.

Q. I think so. Just show me where that bill is.

I don't remember it.

A. You want the bill of Knudson & Co. I sup-

pose?

Q. Yes.

A. Just a moment. I will find it for you. Here

it is.

Q. You had no attorney fees in this, did you?

Oh, yes, transportation I was thinking about. You

have the transportation allowed by the captain on

contract. What was that? That is $40.00 that

hadn't an3rthing to do with the new work.

A. No, I suppose that was on the old work?

Q. It says transportation allowed on contract,

$40.00.

Mr. MjANDERS.—Look at the surveyor's final

report. You will see originally the boat was to be

brought to Portland, repaired in Portland. And she

could not be brought—they could not find a berth for

her here. She was repaired down below, and the

transportation of the men was allowed to and fro.

Q. You have transportation allowed by the cap-

tain on the original contract. Was that included in

the original survey?

A. It was a part of the specifications.

Q. Well, then, why is it not included in the

$840.00?
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A. Well, the transportation is an item separate

in the specification, as I understand.

Q. But then the specifications would call for all

the cost, wouldn't it? Everything?

A. No, sir.

Q. Oh, it would not?

A. It would call for the cost of the w^ork. It

w^ould not call for the cost of transportation. That

is an item separate.

Q. The man who made a bid for the work would

take into consideration, wouldn't he, the expense of

getting up and down there ?

A. Well- it was understood formerly that the ship

was to be brought to Portland. It was found that it

was impossible on account of the lack of docks;

couldn't get a dock for it.

Q. And you charged them extra for that, $40.00,

eh? Now, this item of 40 hours blacksmithing and

helpers at $2.00 a day, you are sure that wasn't a part

of the original w^ork either? A. No, sir.

Q. Wasn't that an extra amount of expense that

you went to over and above the items specified by

Captain Veysey ?

A. No, sir. It was part of his specifications.

Q. You say it is part of the extra specifications?

A. Extra specifications.

<J. Then 56 hours of machine work. AYhat was

that done at? What were they doing witli the

machine w^ork?

A. On account of all these things to ])e fixed, I
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suppose, about the workshop before being brought on

board.

Q. Extra work? A. Extra work.

Q. It took fifteen days, and the original contract

was eight days? Why did it take the full fifteen

days—^yes, longer than that; it was 17 days, wasn't

it?

Mr. FLANDERS.—Mr. Cake, you will see that

those bids were called for up to the 4th of January

at 2 o'clock, and the repairs on the ship were com-

pleted the 14th of January.

Q. How many days were occupied in the repairs?

A. 10 days exactly then.

Q. Well, then, you have charged for 15 days,

haven't you? How many days was the ship actually

delayed by those repairs—10 days ?

A. More than that. The collision occurred on the

30th of December, and she was through her repairs

on the 14tfc of January.

Q. That would be?

A. 14 or 15. I am not exactly sure.

Q. 16 isn't it?

Mr. FLANDERS.—It is in evidence—17.

A. 17th.

Q. That would take it, from the 30th to the 17th

would be 18 days? A. Yes, sir.

Q. The contract called for and the specifications

called for 8 days on the original contract; allowing a

proportionate amount of time would bring it about

two days longer—10 days. Where is the extra 7

days you are charging us for at $240.00 a day ?
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A. You must take into consideration that there

were some holidays in which the shop would not

work, would not do ami:hing. The 4th of the year,

that was a holiday. She could not do anything.

Q. How many holidays were there?

A. Well, I suppose about three or four.

Q. What kind of holidays ? A. Sundays.

Q. French holidays ?

A. No, sir. No, sir. I suppose they are Ameri-

can holidays, aren't they? The 4th day is a National

holiday, and' the Sunday.

Q. Don't work on Sunday?

A. Don't work on Sunday.

Redirect Examination.

Q. Do you know when they began the repairs,

when the contract was awarded rather?

A. On the 4th of January.

Mr. CAKE.—Then the ship lay there for four days

without anything being done with her?

Mr. FLANDERS.—Thev had to advertise for

bids. They had to have her surveyed.

A. Yes, and they had to pass a sui-vey. They had

to know exactly what was to be done to the ship.

Recross-examination.

Q. How long did it take to make the surve}^?

Next day, wasn't it?

A. The captain has got to make the request.

That takes a few hours.

Q. Didn't Captain Veysey come down the next

morning, and complete the survey and come back by

noon?
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A. That is what I cannot tell you, sir. I don't

know.

Q. That is what he testified to.

A. Perhaps he did.

Q. Why was there a delay of fonr days before

you got started? You could delay as long as you

liked, as long as you didn't charge us up. We are

being charged $150.00 a day on this. The specifica-

tions call for eight days on the original contract, and

instead of that it was from the third dav until the

eighteenth day before the boat was completed.

Mr. FLANDERS.—Who fixed the time for the

opening of the bids?

Mr. CAKE.—I wasn't through. We wanted to

know the number of da^^s that were occupied in this

work.

A. The time for the opening of the bid was fixed

by the captain himself ; but he fixed it as soon as he

got the specifications from the surveyors.

Witness excused.

[Deposition of C. Henri Labbe, Recalled for

Respondent.]

C. HENRI LABBE, recalled for the respondent.

Direct Examination.

(Questions by Mr. FLANDERS.)
Mr. Labbe, Mr. Jolivet testifies that he has paid

you $38.05. What wa^s that for ?

A. That was for services rendered the ship on the

request of the captain. It consisted, as I remember

—when the collision occurred, the captain is sup-
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posed to make a report, to keep his papers in order

;

make a report of the accident. They also make a

report of their voyage. And they make a report of

the accident, and that was sworn to by members of

his crew ; that was that survey ; and he asked me to

name surveyors, and naming surveyors and swearing

them, I am entitled to certain fees. That was in

there. Then he also asked me, when the repairs were

finished he wanted another survey, under the French

law, by French surveyors, so that he would have no

question as to the navigability of his ship, and he

asked me to call that survey; and calling that survey,

and swearing the surveyors, and making their report,

and all the charges.

Q. Were all the charges fixed by the law in the

French Consular Service? A. Yes, sir.

Q. And were they or were they not rendered neces-

sary by reason of the collision % A. Yes.

Mr. CAKE.—That is a conclusion.

A. The ship was already on its way. I was

through with it entirely.

Q. Had she cleared?

A. She had already cleared, and this service was

rendered necessary by the collision.

Cross-examination.

(Questions by Mr. CAKE.)

You say rendered necessary, what do you mean by

that?

A. If it hadn't been for the collision, they

wouldn't have been necessary.

Q. Why were they necessary?
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A. To put himself in shape.

Q. Simply to comply with the French law?

A. Yes, sir.

Q. What has the report of his voyage got to do

with the accident ?

A. There was no report of his voyage, only re-

porting on the accident.

Q. Didn't you say report on his voyage?

A. That was customary. That had already been

done. There was no charge for that in this case.

Q. You didn't put that in here? A. No.

Witness excused.

Mr. FLANDERS.—Now, I offer the deposition of

Albert Gustave Capelle.

Mr. CAKE.—If the Court please, I object to this

testimony. There is an attempt to show here by this

testimony a general earning power on the part of the

ship—isn't that right? By going back over five or

six years. They take one voyage back six or seven

years ; and the deduction is sought to be made from

these different voyages which they will outline here,

that there was an average profit to this concern.

Now, the concrete question before the Court is, what

they would lose upon the delay occasioned by the

collision, at this particular time, on this particular

voyage. And it would not be fair to make any

deduction as to what would be the average return on

the business by taking up the different voyages that

might have been made back for eight or ten years,

and making a general deduction as to the particular
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profits and as to the particular loss occurring in this

voyage. So we object to this testimony.

Mr. FLANDERS.—I don't see what better guide

there can be as to what the vessel is worth to her

ow^ners than what she has been making over a num-

ber of voyages. From this, the Court can make a

deduction as to what her value is per day, as the loss

to her owners during the period of lier repairs.

How could we give profits on this voyage when the

voyage w^as not completed?

COURT.—I will hear the testimony.

Mr. CAKE.—We may have an exception?

COURT.—Yes.
Specific objection was made to the 6th interroga-

tory as being too indefinite.

Specific objection w^as made also to the 31st inter-

rogatory.

Mr. FLANDERS.—Now, your Honor, I offer

Government blue-print of the river from St. Johns

to Linnton.

COURT.—That is the one you w^ere looking at this

morning ?

Mr. FLANDERS.—The same.

Mr. CAKE.—I object to it. It has never been

properly identified as a Government blue-print. I

don't know^ that it is correct.

Mr. FLANDERS.—I wall state that it was secured

by me from the Port of Poi-tland.

Mr. CAKE.—It can be entered under my objec-

tion.

Mr. FLANDERS.—I would ask, for the guidance
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of the Courty for me to have identified on it after-

wards, by either Mr. Lockwood or Captain Groves,

of the Port of Portland Commission,—for them to

locate upon this print—it doesn't show now—^the

actual position of the turpentine factory that has

been referred to in the depositions ; also the location

of the St. Johns mill, drawn to scale.

Mr. CAKE.—I shall object. If these gentlemen

want to make locations on there, I shall want to be

present and examine them, and ivee that their loca-

tion is a correct one. We have fixed our location

and our dates.

COURT.—You may have the location made.

Mr. FLANDERS.—I didn't want to do it ex parte,

I tried to get Captain Groves and Mr. Lockwood

here to-day, and they are both out of the city. I

thought it would be a matter of guidance to the Court

to have these places fixed upon the chart which have

been referred to in the testimony.

COURT.—I should like to have it myself. Sub-

mit the chart to Mr. Cake.

Mr. FLANDERS.—I also made demand on coun-

sel for the libelant at the close of court yesterday for

the production of Captain Spinner, so that he could

show upon this chart the course that he claims to

have been running on from St. Johns to Linnton at

the time of the collision ; but it seems that Mr. Cake

forgot to speak to Mr. Morrill about it, and Captain

Spinner is not here to-day, so I am not able to get

that on the chart, although I would like to have done

so.
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Mr. CAKE.—I didn't understand you wanted to

get that on the chart. It slipped my mind. Other-

wise, we should have had him here.

Mr. FLANDERS.—Perhaps, Mr. Cake, we could

agree, if we could get Spinner up here, to locate in

our presence his course.

Mr. CAKE.—I don't suppose that he would know
anything about the exact location of the boat at this

time. He didn't go back in the morning.

Mr. FLANDERS.—I am speaking of his course;

not the point of the collision.

Mr. CAKE.—Another thing in connection with

that map—the Court would have to fix the location it-

self as to where the machinery was and as to where

the boat was. There is no means of identifying that

except from the general testimony. The Court

w^ould have to take the deductions it w^ould make

from the testimony of the various witnesses and fix

the point as to where the collision occurred and the

relative point of the sinking of the machinery

—

where the boat was found in the morning; because

there isn't any way to absolutely fix that. One of

the witnesses says it was 400 feet from the short ; an-

other says it was 500 ; and the man who w^ent down to

examine it said it was 400 feet.

COURT.—If the Court could have an object fixed

on the bank

—

Mr. FLANDERS.—I think, your Honor, I am

quite sure that Captain Groves or Mr. Lockwood

would be very glad to do it for the convenience of the

Court. They have no concern whatever in this liti-
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gation. It may be that they can find the trees which

your witness referred to, and put them in on the

chart—a clump of trees that he said he took his bear-

ings from.

Mr. CAKE.—Anything we can do to aid the Court,

we are glad to do it. We don't want to go into any

disputed points.

Mr. FLANDERS.—That is all our testimony, if

the Court please.

Mr. CAKE.—That is all.

Mr. PLANDEES.—Do you want those bills to go

in?

Mr. CAKE.—I think they ought to go in.

Marked Libellant's Ex. ^^E."

Mr. FLANDERS.—We have no objection. We
would like to have it understood that we may with-

draw the originals and substitute copies.

Mr. CAKE.—Yes; we have no objection to that.

Government chart received and marked^ 'Respond-

ent's Ex. 4."

Filed Apr. 7, 1909. A. M. Cannon, Clerk.

[Proceedings Had September 15, 1910.]

In the District Court of the United States for the

District of Oregon.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY

vs.

The French Barque ^^EUROPE."
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W. M. CAKE, for the Libelant.

C. E. S. WOOD, for Respondent.

Portland, Oregon, September 15, 1910.

Mr. WOOD.—T offer the depositions which were

received from France, and which are on record here.

Mr. CAKE.—I desire to enter objection to those

depositions, as being irrelevant and iimiiaterial, and

on the ground that the letters in the depositions are

not properly authenticated.

Mr. WOOD.—Your Honor asked for further in-

formation about why it was necessary to employ

practically three banks to get a bond here in Port-

land. In response to that we have taken an explana-

tion from these people in Europe, showing their ef-

fort to get a bond here, and that no one would put up

a bond for them, as strangers, and they had to go to

a French bank in order to secure their bond, and

that French bank operated through its New York

correspondent and in that way guaranteed a bank

here in Portland.

COURT.—That appeared by the first depositions,

did it not ?

Mr. WOOD.—I don't think that appeared fully.

Your Honor wanted an explana^tion of how they

arrived at the cost of this surety, and this explana-

tion is given by these depositions and letters.

Mr. CAKE.—Our position with reference to

charges that might properly be taxed as costs was,

that w^hatever was paid out for the bond itself was a

proper charge; that is to say, the American Surety
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Company secured the o\\Tiers' release by their bond,

for which they charged the owTiers a certain sum of

money. Now that, we claim, is the proper measure

of charge which should be taxed against us, and not

the amounts that preceded the giving of this bond,

to secure the bond itself, by way of indemnity,

through the banks. There is the line that we draw

as to the question of costs. In addition to that, our

position is that, even though it w^ould be properly

within the scope of costs, the amount expended was

an unreasonable amount, an unnecessary expendi-

ture, and therefore should not be taxed.

[Testimony of W. J. Clemens, for Libelant.]

W. J. CLEMENS, a witness called on behalf of

libelant, being first duly sworn, testified as follows

:

Direct Examination.

(Questions by Mr. CAKE.)
Mr. Clemens, w^here do you reside?

A. Portland, Oregon.

Q. How long have you resided here %

A. About 21 or 22 years.

Q. What is your business ?

A. General Agent of the Fidelity & Deposit

Surety Company, of Maryland, and other insurance

companies.

Q. Have you been engaged in the bonding busi-

ness, representing an}^ bonding company in the city

of Portland, and if so, for what period of time?

A. About seventeen or eighteen years.

Q. Are you familiar with the charges of securing

bonds in cases of libel to vessels ?
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A. Yes. Issued a number of that kind of bonds.

Q. I will ask what the regular charge of your

company is per thousand for the release of a vessel.

A. At the present time it would be $5.00 per

thousand. The rates have recently been advanced.

Formerly the charge was less than that.

Q. Formerly the charge was less than $5.00?

A. Yes, about half that.

Q. How long since that change was made from

the lesser amount to $5.00 ?

A. I don't just exactly remember, but I think it

was within the last year and a half, perhaps.

Q. Then what would you consider the proper

charge for a bond issued in January of 1908, per

thousand?

A. Well, the rate at that time would have been

about $2.50 per thousand.

Q. $2.50 per thousand. Now, in case of a foreign

vessel, wdthout any business branches in the United

States, what would be your procedure as to securing

the indemnity company against loss on their bond?

A. Well, if it was a foreign company, whose head

place of business was in some part of the world in

which my company had an agency, we would wire

the agency to take it up directly with the company

at its home office—make the arrangements there.

And they would then wire me that the arrangements

were made, and we would execute the bond.

Q. Assuming that no such agency of your com-

pany existed at the place of the home office of the

vessel, and that you had yourselves to act upon the
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situation as an entirety, what would be your pro-

cedure ?

A. We would require some one that we could

get at to satisfy us in the matter of the financial

responsibility of the concern—put us in position

where we could get at the finances, or rather the as-

sets of the concern we were bonding, in case of loss.

Q. Now, in case an indemnit}^ should be required

by you, what, in your opinion, would be the reason-

able charge for such an indemnity, and how would

this indemnity be secured, in the case of a foreign

vessel ?

Mr. WOOD.—I object to his stating what would

be a reasonable charge. I think that is a deduction

for the Court, from the facts which the expert may
give.

COUET.—Yes, I think that would be a deduction

for the Court. The witness will testify to the facts

of the market on bonding at that timje, and the Court

will draw^ its deductions.

Mr. CAKE.—My idea was simply to have him ex-

plain what the liability of the surety would be ; that

is. the indemnifier suretv.

COURT.—You may ask that.

Q. I will ask you Mr. Clemens, what would be

the measure of the indemnifying surety, and the ex-

pense to which he would be put, and how would that

indemnity be secured*?

A. We are sometimes called upon to indemnify

persons, individuals, who are signing bonds—they

giving the bond themselves, and we indemnifying
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them against loss—and our rate is the same as it

would be in the other ease. In that event, it would

have been $2.50 per thousand for the indemnity.

Q. That is, you, yourself, would have charged?

A. Yes, if we were indemnifying the parties

giving the bond, we would charge at the rate of $2.50

per thousand for the indemnity, at that time. The

rate is now $5.00 per thousand.

Cross-examination.

(Questions by Mr. WOOD.)
Mr. Clemens, taking up this last question—a per-

son has to give an indemnity bond as contractor or

executor, or something of that kind, and you put up

the bond for him, but he has to make an application

to your company for this bond, doesn't he?

A, Yes, sir.

Q. And then he has to furnish your company

with indemnity against your company's obligation,

doesn't he?

A. He has to furnish a satisfactory financial

statement showing that he is in a sound financial

condition, of sufficient amount to satisfy us, and then

has to sign a guaranty that he will protect us.

Q. So with the other case, of a foreign ship, it is

true you issue your bond as a paper, as an obligation,

at a cost to him of, say, $2.50 a thousand, or to the

ship, but, as a part of the transaction, you require

some sort of surety that you will be held harmless in

the case of loss, don't you?

A. Require the surety's application, and if his

financial worth is sufficient, we take the application,
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together with his indemnifying agreement. If his

financial worth is not sufficient, we don't bond him

at all.

Q. I don't know that I comparehend that answer.

Do you mean that if his financial worth is sufficient,

you take him alone? A. Yes.

Q. You don't ask him to put up any indemnifica-

tion or surety given by others ?

A. No. His own agreement is satisfactory; or

his corporation or firm, whatever it might be.

Q. Well, now, would you do that for a transient

ship, foreign owned ?

A. Not unless they had property or something

that we could get at in my jurisdiction.

Q. In this jurisdiction? A. Yes.

Redirect Examination.

Q. In case of insurance policies being hypothe-

cated to your company to indemnify you—^marine

insurance policies ?

A. That is, you mean fire insurance ?

Q. Well, a vessel has marine insurance, we will

say to the amount of the bond, guaranteeing the com-

pany or the vessel against loss by marine accidents

of all kinds, which would cover an accident of this

kind, would you accept the assignment of Lloyd's

policy as security?

A. Well, we might under certain conditions. It

would depend largely upon the situation.

Q. Well, I have assumed that the policy would

cover the accident for which the vessel is liable.
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A. I hardly think that we would be willing to

accept the policies alone, for a foreign corporation

we could not deal with at all except at its home office.

We would have to have a correspondent, or some one

within my jurisdiction; otherwise I would not have

the authority.

Q. You mean a correspondent, some one to bind?

A. Somie agent, some responsible person.

Q. Who had authority to sign the policy?

A. Yes, sir.

Q. If he had authority to sign the policy, you

would take it, wouldn't vou?

A. We would accept that, but whether or not we

would accept it as a sole indemnity would depend

entirely upon the examination of the whole matter at

that time.

Excused.

[Deposition of Charles T. Hughes, for Libelant.]

CHARLES T. HUGHES, a witness called on be-

half of the libelant, being first duly sworn, testified

as follows:

Direct Examination.

(Questions by Mr. CAKE.)

Mr. Hughes, have you been connected with bond-

ing companies, and if so, in what capacity, and for

how long?

A. I have been surety underwriter for about

seven years.

Q. How many ?

A. Seven. Been with three companies.
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Q. What company do you represent?

A. The United States Fidelity and Guaranty

Company.

Q. Will you state to the Court the rate that is

charged by your company for bonds per thousand,

for the release of a vessel from a libel ?

A. At the present time, since September 1, 1908,

the uniform rate is $5.00 a thousand. Previous to

that time, the basic rate was, as it is now, $5.00 a

thousand, but the current rate charged was about

$2.50 a thousand, and in many instances it ran as

low as $2.00 a thousand.

Q. How long ago was that the change was made ?

A. September 1, 1908.

Q. Prior to September 1, 1908, then, it was $2.50?

A. At that time, my recollection is positive

enough for testimony, that the rate schedule pub-

lished by our company absolutely prohibited us from

charging or collecting a lesser rate than $5.00 a

thousand for risks of this character. That character

of risk is what is known as primary indemnity risk.

Q. Now, Mr. Hughes, in the case of a foreign

vessel, with its agent or representative in the State

of Oregon, but without any property in the State,

what method would you require to indemnify the

company for a security furnished by the bond that

you give ?

A. That is, presuming that the master of the

vessel was present at the time of the application ?

Q. Yes, sir.

A. The proper method of pursuing of indemni-
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fying the risk then—in the first place, I might ex-

plain the relationship of surety obligations. The
release of libel, as the term primary obligation im-

plies, requires full collateral security. In other

words, surety companies are organized for the pur-

pose only of selling their credit or capacity to satisfy

the other side that the thing will be done guaranteed

to be done. They never aim to assume a direct obli-

gation. And as a result, then, the obligation itself

indemnified, in as far as the surety company is con-

cerned, must be so indemnified as to place the surety

company in the original position of being able to

satisfy or pay the claim at the time the judgment or

decree is entered. The requirement, then, of the

company, in so far as the applicant is concerned, is

that they be placed in such position by convertible

security, or by obligations that can be readily re-

duced to judgment, so that the judgment itself

against the surety company, as it is a primary

obligation, primary judgment, can be satisfied at the

time of the rendition of the judgment or decree.

The proper method, then, of underwriting the obli-

gation is to procure from the master of the vessel a

recital from the owners of the vessel of the marine

insurance that is outstanding that would cover the

risk, the subject of the libel, and to secure from the

agent of the underwriters at the port the assignment

of the policies.

Q. If those policies, then, were sufficient in

amount, you would consider that sufficient security,

would you?
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A. It is, yes ; taken for granted by the company.

Q. Accepted by your company?

A. Yes, sir.

Cross-examination.

(Questions by Mr. WOOD.)
You would pass upon outstanding policies as

to their sufficiency in your judgment to cover your

own obligation?

A. The communication from the master of the

vessel, that the owner of the vessel would specify the

character of the coverings, the character of the ma-

rine coverings, as well as the companies issuing the

policies, and the character of the covering should, in

accordance withe the responsibility, determine

whether the coverings outstanding are sufficient to

cover the risk; likewise the stability of the main

companies.

Q. I was going to say, you would consider the

whole question the stability of the insurance com-

panies, the amount of the insurance, and the terms

of the policy? A. Yes, sir.

Q. Whether this particular thing that you were

yourself insuring against was in its turn reinsured

by the company?

A. Yes, indeed, we would. If not, there would

have to be some other character of insurance, some

other character of indemnity offered and secured to

the surety company.

Q. Does it make any difference whether the

policy is issued by a foreign company, without

agency in this country?
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A. Freight Marine Insurance Company?

Q. Yes. Not by the British Foreign Marine ; but

issued by a foreign marine ?

A. No, it wouldn't make any^ difference in refer-

ence to that.

Q. You would just as lief, in case you had to col-

lect on a policy, sue aboard as to sue here?

A. Well, no, we would not as readily take policies

of that character as we would the characters of ma-

rine insurance companies that have representation

within the United States.

Q. Well, then, in other words, you consider every-

thing, to see whether your company is safe to be

made whole? A. Yes.

Q. On its own obligation?

A. We do, yes.

Witness excused.

Filed Nov. 29, 1910. A. M. Cannon, Clerk.

In the District Court of the United States for the

District of Oregon.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY (a Corporation),

Libelant,

vs.

The French Barque ^^EUROPE,"
Respondent.
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Stipulation [Re Testimony of Messrs. d^Orbigny,

Faustin & Co. et al.].

It is hereby stipulated by and between proctors foi:

libelant and respondent that the testimony of

Messrs. d'Orbigny, Faustin & Co., or such other

persons as they may produce, may be taken before

any United States Consul or notary public upon the

following Interrogatories and Cross-interrogatories

to this stipulation annexed, the same to be returned

under seal to the District Court of the United States

for the District of Oregon, at Portland, Oregon ; also

that Charles Farvacque, James McI. Wood and such

other witnesses as may be produced by either party,

may be examined at the office of Williams, Wood &
Linthicum, Chamber of Commerce Building, Port-

land, Oregon, on Wednesday, April 13, 1910, at ten

o'clock A. M., upon the question of furnishing bond

to the steamer ^^ Annie Comings," and the custom by

surety companies of requiring indemnification for

bonds furnished, and the usual charge made by the

surety companies, and upon what such charge is

based. Subject to all objections for incompetency,

irrelevancy and immateriality.

CAKE & CAKE,
Proctors for Libelant.

WILLIAMS, WOOD & LINTHICUM,
V

, Proctors for Respondent.
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In the District Court of the United States for the

District of Oregon.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY (a Corporation),

Libelant,

vs.

The French Barque '^EUROPE,"
Respondent.

Interrogatories by Respondent [Re Deposition of

Messrs. d'Orbigny, Faustin & Co. et al.].

1. State your name and business.

2. Are you one of the owners of the Barque

^^ Europe"? If not, state what relation you have to

such owners or their firm, or to the barque

''Europe."

3. Did you make an effort to procure a bond to

be filed in the United States District Court at Port-

land, Oregon, for the benefit of the owners of the

steamer ''Annie Comings'"?

4. State the amount of that bond.

5. Were you able to furnish such bond directly

in Portland through a surety company ^ If you an-

swer that you were not, state why not.

6. State what steps you took to secure such bond

from a surety company, and whether you were

obliged to employ bank guaranty. If you answer

that you were, state what banks you employed, and

what charges you paid. State all the facts and cir-

cumstances fully.

7. If you have not already done so, state whether
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the charges you paid these banks were the regular

and customary charges.

8. Have you actually paid these sums of money

to the banks ?

9. If not, state the actual sums which vou have

paid out or are obligated to pay out, and state par-

ticularly what you have paid out and what you are

obligated to pay out.

10. If you have any agreements in writing in the

matter, attach certified copies of these agreements to

this deposition.

11. Did the question of time or duration of the

life of the bond enter into the charge? If you an-

swer it did, state why, and explain the whole trans-

action fully.

12. If there is anything which you have not al-

ready stated, which you desire to state, please do so

now.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Respondent.

In the District Court of the United States for the

District of Oregon,

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY (a Corporation),

Libelant,

vs.

The French Barque ^^EUROPE,"
Respondent.

Cross-interrohatories by Libelant [Re Deposition of

d^Orbigny, Faustin & Co. et al.].

1. If you answer interrogatory 3 in the affir-
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mative, state fully and particularly of what your

effort to procure said bond consisted, and whether

you yourself applied to any individual, bond or

surety company, in Portland, Oregon, to procure

such bond, and if you did, give the name of such indi-

vidual, bond or surety company.

2. If any individual, bond or surety company, in

the city of Portland, Oregon, or elsewhere, was ap-

plied to to furnish a bond for the benefit of the

owners of the steamer ^^ Annie Comings," state who

made such application, and how the same was made,

and if such application was made in writing or by

cablegram, attach hereto a copy of said writing or

cablegram, and any answer received thereto.

3. Were you yourself ever in the city of Portland,

Oregon at the time any effort was made to procure

said bond; if you answer that you were not, state if

any one in the city of Portland, Oregon, represented

the owners of the Barque ^^ Europe" in the matter of

procuring said bond.

CAKE & CAKE,
Proctors for Libelant.

[Deposition of Albert Capelle.]

In the District Court of the United States for the

District of Oregon,

THE WESTI]RN TRANSPORTATION & TOW-

ING COMPANY (a Corporation),

Libelant,

versus

The French Barque '^EUROPE,"
Respondent.
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(Deposition of Albert Capelle.)

Deposition of witness, produced, sworn and exam-

ined on the second day May, in the year of our Lord

one thousand nine hundred and ten, at the Consulate-

General of the United States of America, No. 36

Avenue de POpera, in the City of Paris, Republic of

France, by virtue of a Commission issued out of the

District Court of the United States for the District

of Oregon, in the form of a stipulation directed to the

United States Consul, for the examination of witness

in the matter now pending in said Court, in which

the Western Transportation and Towing Company,

a corporation, is libelant, and the French Barque

^^ Europe'' is respondent, on the part of the respond-

ent, to wit:

I, ALBERT CAPELLE, of the city of St. Ger-

main-en-Laye, near the city of Paris, Republic of

France, being first duly sworn to tell the truth, the

whole truth and nothing but the truth, in answer to

the interrogatories and [FRANK H. MASON, Com-

missioner*] cross-interrogatories annexed to the

foregoing commission, depose and say as follows

:

1st. To the First interrogatory I answer

:

My name is Albert Capelle, I am forty-nine years

of age, and I reside at No 33 Rue de Noailles, at St.

Germain-en-Laye, nea*r Paris, France.

2nd. To the Second Interrogatory I answer

:

I am a partner of A. d'Orbigny Faustin & Com-
pany, who are the registered owners of the French

barque ^'Europe,"

3rd. To the Third Interrogatory I answer:

As soon as we had a cable in January, 1907, advis-

[Appears at foot of each page of original certified record.]
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ing us that the vessel was seized for forty thousand

dollars ($40,000), we wired to our agents at Portland,

Messers. Ch. Farvacques & Co., to authorize them to

give bond as customary, but they replied ten days

after that it was impossible to arrange guarantee, and

that it was necessary for us to obtain that some bank

would give necessary guarantee to the American

Surety Company. After a lot of trouble it was ar-

ranged, by the intermediary of the Societe Generale,

Paris, that Messrs Brown Brothers & Company, of

New York, would give the necessary bond to the

American Surety Company for forty-one thousand

dollars ($41,000.00).

4th. To the Fourth Interrogatory I answer:

The amount of the bond is ^1,000, as mentioned

above.

5th. To the Fifth Interrogatory I answer

:

We could not furnish bond directly in Portland,

as our agent, Messrs. Ch. Farvacques & Co., cabled

that it was [FRANK H. MASON, Commissioner.]

impossible, and they will no doubt be able to state

fully all the efforts they made to procure such bond.

6th. To the Sixth Interrogatory I answer

:

We therefore applied to different French banks,

and the most favorable conditions were offered us by

the Societe Generale. We enclose original letter from

this bank dated 22d January, 1908, annexed to the

present commission and marked Exhibit No. 1 for

identification (with certified translation, marked Ex-

hibit No. 2), confirming arrangements made by which

the commission to be paid is one per cent for the first
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quarter, to be increased one-eighth per cent each

month. It was moreover understood that this charge

might be further increased should the American

bank's commission not leave sufficient margin for the

Societe Generale.

7th. To the Seventh Interrogatory I answer:

The Societe Generale charged us therefore a quar-

terly commission of one per cent to be afterwards

monthly increased by one-eighth per cent. We en-

close original letters from the Societe Generale, to-

gether with certified translations dated 38th January,

1908, 4th May, 1908, 20th May 1908, 28rd June, 1908,

20th July, 1908, marked Exhibits 3, 3a, 4, 4a, 5, 5a,

6, 6a, 7, 7a, by which it will be seen that we have act-

ually be debited with the above commissions. When
we found that the case was likely to last several years,

and that bail commission would therefore be exceed-

ingly heavy, we thought it was time to try and make

some fresh arrangements; but failing we had to de-

posit hard cash for the full amount of the bail with

Societe [FRANK H. MASON, Commissioner.] Gen-

eral at Paris, which this bank has still in its posses-

sion, receipt of which will be found in letter of the

6th August, 1908, annexed to the Commission and

marked Exhibit No. 8, with translation of same

marked Exhibit 8a.

8th. To the Eighth Interrogatory I answer

:

Yes, we have actually paid to the bank the sum of

six six thousand three hundred and forty-nine francs,

and 95 centimes (Frs. 6,349.95).

9th. To the Ninth Interrogatory I answer:
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We paid to the bank Frs. 6349.95, as above stated,

which represents one per eent, per qnarter for three

quarters on the amount of Frs. 211,662.50 ($41,000)

10th. To the Tenth Interrogatory I answer

:

It will be seen by the letter referred to above, dated

6th August, 1908, already marked Exhibit 8, that we

did obtain a reduction, as the bank waived the ad-

ditional charge of one-eighth per cent per month.

11th. To the Eleventh Interrogatory I answer:

We obtained a reduction, hlie bank waiving the

additional charge of one-eighth per cent per month.

12th. To the Tweli;th Interrogatoy I answer

:

In order to try and obtain execution of judgment

pending appeal we have asked other bankers if they

would provide the necessary bail, and we enclose

reply from the Societe Marseillais, dated 28th April,

1910, marked Exhibit No. 9, with certified trans-

lation, marked Exliibit 9A., by [FRANK H.

MASON, Commissioner.] which it will be seen that

they ask one per cent per quarter further that we

sould have to buy American securities to deposit as

guarantee, because they say that American law does

not allow bankers to give their guarantee otherwise.

This means that we should have to bear differences in

the value of American securities, between prices at

the time of purchase and at the time of sale. This

might leave us a very heavy loss, and in any case is

highly speculative and altogether out of our legiti-

mate business.
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Cross-interrogatories.

1st X. To the First Cross-interrogatory I

answer

:

What we did was to telegraph to our agents, Ch.

Farvacques & Co., to do their utmost to obtain a bond

for us. They replied, after a delay of several days

that they were unable to do so, and they asked us to

provide a bond through a French bank.

2nd X. To the Second Cross-interrogatory I

answered

:

The application was made by our agents, Ch. Fa-

vacques & Co., w^ho will no doubt be able to give full

particulars of their efforts to obtain such a bond.

3rd X. To the Third Cross-interrogatory I

answer

:

I was never in the city of Portland, Oregon. Our

representatives in that city are Messrs Ch. Far-

vacques & Co., w^ho, as already stated, were requested

by us b}^ cable to obtain a bond, but they replied that

they were unable to do so. [FRANK MASON, Com-

missioner.]

United States Consulate-General

City of Paris, Republic of France.

This is to certify that I, Frank H. Mason, Consul-

General of the United States of America, in the City

of Paris, Republic of France, by virtue of the fore-

going commission to me directed, caused the above-

named Albert Capelle, the deponent therein men-

tioned, to come before me in the said city of Paris,

Republic of France, at two o'clock in the afternoon

on the second day of May, A. D. 1910, and that the
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foregoing deposition subscribed by said deponent was

taken before me at the United States Consulate-

General, No. 36 Avenue de V Opera, in the city of

Paris, Republic of France on the date last named,

between the hours of ten o'clock A. M. and six o'clock

P. M. of said day, and the same was reduced to writ-

ing in m}^ presence by George Edward Light, a dis-

interested person. That before proceeding to the

examination the said deponent was by me duly sworn

to tell the truth, the whoW truth and nothing but

the truth, in answer to the several interrogatories

and cross-interrogatories annexed, and that there-

upon he made and gave the foregoing answers; that

the said deposition, when completed, was by me read

to said deponent and the same was thereupon by

him in my presence subscribed, and he likewise sub-

scribed his name in my presence to the several ex-

hibits annexed to the said deposition.

In witness whereof I hereunto set my hand and

the seal of the Consulate-General of the United States

of America at Paris, Prance, this second day of May,

A. D. 1910.

[Seal] PRANK H. MASON,
Consul-General of the United States of America at

Paris (Prance).
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Exhibit No. 1 [to Deposition of Albert Capelle].

Paris, le 22 Janvier, 1908.

Messieurs d^ORBIGNY FAUSTIN & CO.,

Negociants Armateurs,

81 Rue Taitbout.

PARIS.
Messieurs

:

Nous avons Thonneur de vous confirmer que des

aujourd'hui et par telgranune, nous avons fait le

necessaire aupres de nos correspondants M. M.

BROWN, Brothers & Co., a New York, leur demand-

ant de vous cautionner chez 1'American Surety Cy,

a Portland pour une somme de 41.000$.

Nous vous rappelerons les conditions de Tope ra-

tion:

Une commission de 1% sera prelevee sur le mon-

tant uncautionnement pour le ler trumestre, laquelle

commission dans lecas d 'une durie superieure ace term

sera augmentee cliaque mois de %% ; etant entendu

que ces conditions restent encore subordonnees a

notre accord avec nos correspondants pour le cas

improbable ou la commission qu'ils percevront eux-

memes ne nous laisserait pas une marge que nous

jugerions necessaire.

Toujours tout a votre disposition, nous vous prion

d'agre er, Messieurs, now salutations distinguees.

LE CHEF 1)U BUREAU CENTRAL.
United States Consulate-General,

City of Paris, Republic of France.

At the execution of a commision for the examina-

tion of witnesses in the matter of Western Trans-
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portation & To^ying Co. versus the French Barque

'^Europe/' this exhibit numbered exhibit 1 and here-

to annexed, was produced and shown to Albert Capell

and by him deposed unto and subscribed by him.

FRANK H. MASON,
Consul-General of the United States of America at

Paris (France).

[Exhibit No. 2 to Deposition of Albert Capelle.]

Societe Generale.

BUREAU CENTRAL.
54, Rue De Provence,

PARIS.
Paris, le 22 Janvier, 1908.

Messieurs d'ORBIGNY FAUSTIN & CO.

Negociants-Armateurs,

81 rue Taitbout,

PARIS.
Gentlemen,

We beg to confirm that we have this day, and by

cable, made necessary arrangements with our corre-

spondents Messrs. Brown Brothers & Co. of New
York, to give bail to the American Surety Cy. at

Portland for the sum of 41.000 dollars.

We remind you of the conditions of this operation

:

A commission of 1% will be charged on this amount

of bail for the first quarter, said commission to be

increased should the case last longer each month by

%% ; it being further agreed that these conditions
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are subject to our correspondents' commission leav-

ing us suiScient margin.

Always at your disposal, we remain, etc.,

LE CHEF DU BUREAU CENTRAL,
(Signed) lUisible.

I hereby certify the above to be a true translation

of the original.

A. CAPELLE.
Americian Consulate-General,

City of Paris, Republic of France.

United States Consulate-General,

City of Paris, Republic of France.

At the execution of a commission for the exam-

ination of witnesses in the matter of the Western

Transportation & Towing Oe. versus the French

Barque Europe this exhibit Numbered Exhibit 2 and

hereto annexed, was produced and shown to Albert

Capelle and by him deposed unto and subscribed by

him.

FRANK H. MASON,
Commissioner.

Consul-General of the United States of America at

Paris (France).



vs. The French Barque ^'Europe.'' 367

[Exhibit No. 3 to Deposition of Albert Capelle.]

SOCi/ITE GENERALE,
BUREAU CENTRAL,
54, Rue de Provence,

PARIS.
Paris, le 28 Janvier, 1908.

29 Jan., 1908.

Messieurs d'ORBIGNY FAUSTIN & CO.

81 rue Taitbout,

PARIS.
Messieurs

:

Nous avons Thonneur de vous informer que votre

compte 81.105 a ete debite ce jour de Frs. 2.116,70

pour commission trimestrielle de 1% sur caution

$41,000 chez Brown Brothers a New York.

Agreez, Messieurs. Nos salutations

empressees.

LE 6^HEF DU BUREAU CENTRAL,

AMERICAN CONSULATE-GENERAL.
CITY OF PARIS.

REPUBLIC OF FRANCE.
A. CAPELLE.

United States Consulate-General,

City of Paris, Republic of France.

At the execution of a commission for the examina-

ion of witnesses in the matter of the Western Trans-

portation Co. vs. Barque Europe, this exhibit, num-

bered No. 3 and hereto annexed, was produced and



358 The Western Transportation etc. Company

shown to Albert Capelle and by him deposed unto

and subscribed by him.

FRANK H. MASON,
Commissioner.

Consul-General of the United States of America at

Paris (France).

[Exhibit No. 3A to Deposition of Albert Capelle.]

S0C-E7/TE GENERALE Paris, le 28 Janvier 1908.

BUREAU CENTRAL
54, Rue de Provence

PARIS.

Messrs. d' ORBIGNY FAUSTIN & CO.

81 rue Taitbout

PARIS.

Gentlemen,

We beg to inform you that your account No.

81.10-5 has been debited this day with Frs 2.116,70

for a quarterly commission of 1% on bail of $41,000

at Messrs. Brown Bros & Co of New York.

We remain, etc.,

LE CHEF DU BUREAU CENTRAL,
(Signed) Illisible.

I hereby certify the above to be a true translation

of the original.

A. CAPELLE.
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AMERICAN CONSULATE-GENERAL
CITY OF PARIS

REPUBLIC OF FRANCE.
A. CAPELLE

United States Consulate-General

City of Paris, Republic of France,

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western

Transportation Co. vs. Bark Europe this exhibit,

numbered 3A and hereto annexed, was produced and

shown to Albert Capelle and by him deposed unto

and subscribed by him.
FRANK H. MASON,

Commissioner,

Consul-General of the United States of America, at

Paris (France).

[Exhibit No. 4 to Deposition of Albert Capelle.]

SOC^/TE GENERALE Paris le 4 Mai 1908.

BUREAU CENTRAL
54, Rue de Provence

PARIS.

Messers d'ORBIGNY FAUSTIN & CO.

Messieurs

Nous avons I'honneur de vous informer que votre

compte 81105 a ete debite ce jour val 20 apul de

Frs. 2116.60 Com. on du 20 Apul au 20 Juillet, 264.55

aj compl 4c mois de %% pour caution de

211662 Frs du 20 Janure 08. Total Frs. Act

2381,15.

Agreez, Messiurs, Nos salutations empressees.

Le CHEF DU BUREAU CENTRAL.
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AMERICAN CONSULATE-GENERAL
CITY OF PARIS

REPUBLIC OF FRANCE
A. CAPELLE

United States Consulate-G-eneral,

City of Paris, Republic of France.

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western Trans-

portation Co. vs. Bark Europe this exhibit, num-

bered No. 4 and hereto annexed, was produced and

shown to Albert Capelle and by him deposed unto

and subscribed by him.

;
FRANK H. MASON,

Commissioner.

Consul-General of the United States of America at

Paris (France).

[Exhibit No. 4A to Deposition of Albert Capelle.]

SOCjEJ/TE GENERale Paris le 4 Mai 1908.

BUREAU CENTRAL
54, Rue de Provence, 54

PARIS.

Messers d' ORBIGNY FAUSTIN & CO.

Gentlemen,

We beg to inform you that your account No. 81105

has been debited this day, value 20th April, with Frs

2116,60, commission from 20th April to 20th of July

with Frs 264,55 Complemental commission of %th %
for the 4th month for bail of 211.662 Frs 50 from

20th Jan. 08. Total Frs. 2381,15.

We remain, etc.,

LE CHEF DU BUREAU CENTRAL,
(Signed) lUisible.
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I hereby certify the above to be a true translation

of the original.

A. CAPELLE.

AMERICAN CONSULATE-GENERAL
CITY OF PARIS

REPUBLIC OF FRANCE.
Endorsed:

A. CAPELLE

United States Consulate-General,

City of Paris, Republic of France.

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western Trans-

portation Co. vs. Bark ^^EUROPE" this exhibit,

numbered 4A and hereunto annexed, was produced

and shown to Albert Capi^elle and by him deposed

unto and subscribed by him.

FRANK H. MASON,
Commissioner,

Consul-General of the United States of America at

Paris (France).

[Exhibit No. 5 to Deposition of Albert Capelle.]

SOCIETE GENERALE Paris le 20 Mai 1908.

BUREAU CENTRAL
54, Rue de Provence

PARIS.

Messures d'Orbigny FAUSTIN & CO.

Et V.
Messeures

Nous avons Thonneur de vous informer que votre

compte 81105 a ete debite ce jour Val 20 Mai de Firs.
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529,15 pour Commission complementaire de 5 mois

sur caution de Frs 211662,50 du 20 Janyier 08.

Agreez Messeurs, nos salutations empresses.

LE CHEF DU BUREAU CENTRAL.

AMERICAN CONSULATE-GENERAL
CITY OF PARIS

REPUBLIC OF FRANCE.
Endorsed:

United States Consulate-General,

City of Paris, Republic of France.

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western Trans-

portation Co. vs. Bark Europe this exhibit, num-

bered 5 and hereto annexed, was produced and

shown to Albery Capelle and by him deposed unto

and subscribed by him.

FRANK H. MASON,
Commissioner,

Consul-General of the United States of America at

Paris (France).

[Exhibit No. 5A to Deposition of Albert Capelle.]

SOCIETE GENERAL Paris, le 20 Mai 1908.

BUREAU CENTRAL
54, Rue de Provence

PARIS.

Messrs d' ORBIGNY FAUSRIN & CO.

E. V.

Gentlemen,

We beg to inform you that your account No. 81105

has been debited this day, value 20th May, with Frs.

529,15 for complcmental commission for the 5th
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month on bail for Frs 211.662,50 from 20th January

1908.

We remain, etc.,

LE CHEF DU BUREAU CENTRAL.
(Signed) Illisible.

I hereby certify the above to be a true translation

of the original.

A. CAPELLE.

AMERICAN CONSULATE^GENERAL
CITY OP PARIS

REPUBLIC OP PRANCE
Endorsed:

United States Consul-General,

City of Paris, Republic of Prance.

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western Trans-

portation Co. vs. Bark ^^ Europe" this exhibit num-

bered 5A and hereto annexed, was produced and

shown to Albert Capelle and by him deposed unto

and subscribed by him.

FRANK H. MASON,
Commissioner.

Caz^ns^l-Oeneral of the United States of America at

Paris (France).
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[Exhibit No. 6 to Deposition of Albert Capelle.]

24 Juin 1908.

SOCIETE GENERALE Paris le 23 Juin 1908.

BUREAU CENTRAL
54, Rue de Provence

PARIS
Messeures d'ORBIGNY FAUSTIN & CO.

E. V.

Messeurs

Nous avons I'honneur de vous informer que votre

compte 81105 a ete debite ce jour val 20 Juin de Frs.

793,75 Commission eomplementare, 6c mois sur

caution de 8c S Frs 211662.50 du 20 Janyier 08.

Agreez Messieurs, nos salutations empressees.

LE CHEF DU BUREAU CENTRAL,
AMERICAN CONSULATE-GENERAL

CITY OF PARIS
REPUBLIC OF FRANCE

Endorsed:

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western Trans-

portation Co vs Bark ^'EUROPE" this exhibit, num-

bered 6 and hereto annexed, was produced and

shown to Albert Capelle and by him deposed unto

and subscribed by him.

FRAJ/K H. MASON,
Commissioner,

Consul-General of the United States of America at

Paris (France).
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[Exhibit No. 6A to Deposition of Albert Capelle.]

SOCIETE GENERALE Paris le 23 Juin 1908.

BUREAU CENTRAL
54, Rue de Provence

PARIS
Messrs d'ORBIGNY FAUSTIN & CO.

E. V.

Gentlemen,

We beg to inform you that your account no 81105

has been debited this day, value 20th June, with Frs

793,75 complemental commission for the 6th month

on bail for Frs 211.662,50 from the 20th Jan., 1908.

We remain, etc.,

LE CHEF DU BUREAU CENTRAL
(Signed) Ulisible.

I hereby certify the above to be a true translation

of the original.

A. CAPELLE.

AMERICAN CONSULATE-GENERAL
CITY OF PARIS

REPUBLIC OF FRANCE.
Endorsed

:

United States Consulate-General,

City of Paris, Republic of France.

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western Trans-

portation Co vs Bark ^^ Europe" this exhibit, num-

bered 6A and hereto annexed, was produced and
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shown to Albert Capelle and by him deposed unto

and subscribed by him.
FRAilfK H. MASON,

Commissioner.

Consul-Greneral of the United States of America at

Paris (France).

[Exhibit No. 7 to Deposition of Albert Capelle.]

SOC£'/TE GENERALS Paris, le 20 Juillet 1908.

BUREAU CENTRAL
54, Rue de Provence

PARIS
Messieurs d'ORBIGNY FAUSTIN ET CO.

Messieurs

Nous avons I'honneur do vous informer que votre

compte 81105 a et debite ce jour Val 20 Juillet de

Fra 1% 2116.65 Com. on 1% du 20 Juillet an 20 Oct

08 2 1058.30 Com. on Complimentaire 1/2% V^^^ 7th

mois. Total Fra 3174.95.

Sur Caution de 211662.50 du 20 Janjier 08.

Agreez Messieurs, nos salutations empressees.

LE DIRECTEUR DE L'AGENCE CENTRALE.

AMERICAN CONSULATE-GENERAL
CITY OF PARIS

REPUBLIC OF FRANCE
Endorsed:

United States Consulate-General,

City of Paris, Republic of France,

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western Trans-

portation Co vs. Bark ^* Europe" this exhibit, num-

bered 7 and hereto annexed, was produced and
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shown to Albert Capelle and by him deposed unto

and subscribed by him.

FRANK H. MASON,
Commissioner

Consul-General of the United States of America, at

Paris (France).

[Exhibit No. 7A to Deposition of Albert Capelle.]

SOCEITE GENERALE Le 20 Juillet 1908.

BUREAU CENTRAL
54, Rue de Provence

PARIS
Messrs D'ORBIGNY FAUSTIN & CO.

Gentlemen,

We beg to inform you that your account No. 81105

has been debited this day, value 2'Oth Jul.y, with Frs

lo 2116,65 commission 1% from 20th July to 20th

Oct 08 Frs 2o 1058,30 Complemental commission of

1/2% for the 7th month on bail for Frs. 211.662,50

20th Jan., 1908. Total Fi*s. 3174,95.

20th Jan., 1908.

We remain, etc.,

LE CHEF DU BUREAU CENTRAL,
(Signed) Illisible.

I hereby certify the above to be a true translation

of the original.

A. CAPELLE.
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AMERICAN CONSULATE-GENERAL,
CITY OF PARIS,

REPUBLIC OP FRANCE.
Endorsed:

United States Consulate-General

City of Paris, Republic of France.

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western Trans-

portation Co vs Bark ^^Europe" this exhibit, num-

bered 7A and hereto annexed, was produced and

shown to Albert Capelle and by him deposed unto

and subscribed by him.

FRANK H. MASON,
Commissioner,

Consul-General of the United States of America at

Paris (France).

[Exhibit No. 8 to Deposition of Albert Capelle.]

Paris le 6 Aout, 190 .

SOCIETE GENERALE.
BUREAU CENTRAL.
54, Rue de Provence, 54.

PARIS.

Messieurs d'ORBIGNY FAUSTIN & CO.

81 Rue Taitbout.

PARIS.

Messieurs,

Nous avons Thonneur de vous accuser reception de

votre lettre du 4 courant et de vous informer que

nous avons recu pour votre compte de la Banque de

rUnion Parisienne FRS : 211.662,50 au lieu de FRS

:
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211.622,50 que nous indipuait votre lettre. Nous

affections cette sonnne a la couverture du cautionne-

ment fourni a TAmerican Surety & Co., a Portland.

Revenant sur les termes de notre lettre du 22 Jan-

vier dernier, nous vous informons que nous sommes

disposes a ramenet notre commission de cautionne-

ment a 1 % par trimestre ou fraction de trimestre.

Notre commission de 1 % par trimestre represent-

ant FES : •6349,95 et votre compte ayant ete debite de

FES : 8,995,80 - nous vous creditons de la difference

soit FES: 2.645,85 - valeur ce jour.

Nous sommes d 'accord avec vous pour vous rem-

bourser la somme de FES : 211.662,50 - des que nous

aurons recu mainlevee du cautinnement.

Veuillez agreer, Messeurs, nos salutations distin-

guees.

LE DIEECTEUE DE L'AGENCE CENTEALE.
Endorsed

:

United States Consulate-General.

City of Paris, Eepublic of France.

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western Trans-

portation Co. vs. Bark '^Europe" this exhibit, num-

bered 8 and hereto annexed was produced and shown

to Albert Capelle and by him deposed unto and sub-

scribed by him.

PEANK H. MASON,
Commissioner.

Consul-general of the United States of America at

Paris (France).
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[Exhibit No. 8A to Deposition of Albert <3apelle.]

SOCIETE GENERALE.
Paris, le 6, Aout, 190

BUREAU CENTRAL.
54 Rue de Provence.

PARIS.
Messieurs d'ORBIGNY FAUSTIN & CO.

81, Rue Taitbout.

PARIS.
Gentlemen,

We beg to own receipt of your letter of 4tli inst.,

and to inform you that we have received for your

account from the Banque de 1 'Union Parisienne,

Frs 211.662,50 and not Frs. 211.622,50 as given in

your letter. We apply this sum to cover the bail

supplied to the American Surety Co at Portland.

Returning on the terms of our letter of 22nd Jan.,

last, we inform you that we are disposed to reduce

our bail commission to 1 % per quarter or fraction

of quarter.

Our commission of 1 % per quarter representing

Frs 6349,95 and your account having been debited

with Frs 8.995,80, we credit you with the difference,

viz., Frs 2.645,85 value this day.

We agree to reimbui'se you the amount of Fs

211.662,50 as soon as the amount is released.

Yours, etc.,

THE DIRECTOR OF THE AGENCE
CENTRALE.

(Signed) Illisible.
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I hereby certify the aboye to be a true translation

of the original.

A. CAPELLE.

AMERICAN CONSULATE-GENERAL.
CITY OP PARIS.

REPUBLIC OF FRANCE.
Endorsed

:

United States Consulate-General.

City of Paris, Republic of France.

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western

Transportation Co., ys. Bark ^'Europe" this exhibit,

numbered 8A and hereto annexed, was produced and

shown to Albert Capelle and by him deposed unto

and subscribed by him.

FRANK H. MASON,
Commissioner,

Consul-general of the United States of America,

at Paris (France).

[Exhibit No. 9 to Deposition of Albert Capelle.]

Paris, le 28 Ayril 1910.

SOCIETE MARSEILLAISE,
de Credit Industriel & Commercial

et de Bepots.

PARIS.
American Consulate General.

City of Paris.

Republic of France.

Messieurs A. d'ORBIGNY, FAUSTIN & CO
Paris.
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Messierus,

Faisant suite a la correspondance echangee entre

nous au sujet de la caution de S41.000,—relative

a ^'execution provisoire du jugement rendu en

premiere instance au profit du quatre mats

**EUROPE/' nous vous confirmons qu'ayant inter-

roge d'autres Etablissements de New York, nous

n'avons pu obtenir des conditions plus advantage-

uses que celles qui nous avaient ete indequees tout

d'abord.

Nous ne pourrions done nous charger de cette

operation que moyennant une commission trimes-

trielle de 1 % (un pour cent).

En outre, il sera indispensable, pour se conformer

aux lois americaines, de faire, a I'appui de la gar-

antie des Banques, un depot titres americains de la

contrevaleur du montant cautionne.

Ces titres etant sujets a des fluctuations con-

stantes, il ne nous est pas possible, a notre regret, de

prendre le risque a notre charge. Nous pourrions

toutefois, si vous y trouvez convenance, acheter ou

prendre en report pour votre compte les titres

americains, . .

americains qui seraient constitues en Nantissement,

Dans cet ordre d'idees, nous croyons qu'il vous

conviendrait, si cette valeur est agreee comme fonds

d'Etat, de vous en tenir aux Bons de la Ville de New
York.

Dans I'Attente de vos agreables nouvelles a ce
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sujet, nous vous presentons, Messieurs, nos saluta-

tions distinguees

(Signed) LE DIRECTEUR.
Illisible.

Endorsed

:

United States Consulate-General,

City of Paris, Republic of France.

At the execution of a commission for the examina-

tion of witnesses in the matter of the Western

Transportation Co. vs. Bark ^^ Europe" this exhibit,

numbered 9 and hereto annexed, was produced and

shown to Albert Capelle and by him deposed unto

and subscribed by him.

PRANK H. MASON,
Commissioner,

Consul-General of the United States of America at

Paris (France)

[Exhibit No. 9A to Deposition of Albert Capelle.]

Paris, le 28 Avril 1910.

SOCIETE MARSEILLAISE
de Credit Industriel & Commercial

et de Depots

Paris.

Messrs A. d'ORBIGNY FAUSTIN & CO.

PARIS.
Gentlemen,

Following up the correspondence exchanged be-

tween us about bail of 41.000 $ to obtain execution

of judgment pending appeal in the case of the

*^EUROPE,'' we beg to confirm that, after having
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questioned other New York banking houses, we could

not obtain more favourable conditions than those

already given you. We could therefore do this busi-

ness for a quarterly commission of 1%.

Further, it would be necessary for you to conform

yourselves to American Law, and that is to make a

deposit of American securities up to the amount of

bail.

Prices of such securities fluctuating constantly we

very much regret that we could not take the risk on

our shoulders. We however, if convenient to your

goodselves, would buy such securities or take them to

contango for your account, and if so we would recom-

mend to take up New York Bonds, if possible.

Awaiting your good news, we remain, etc.,

LE DIRECTEUE.
(Signed) Illisible.

AMERICAN CONSULATE-GENERAL
City of Paris

Republic of France.

I hereby certify that the above to be a true transla-

tion of the original.

A. CAPELLE.

[Endorsed] :

United States Consulate-General

City of Paris, Republic of France.

At the execution of a conmiission for the examina-

tion of witnesses in the matter of the Western

Transportation Co. vs. Bark ^^ Europe" this exhibit

numbered 9A and hereto annexed, was produced and
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shown to Albert Capelle and by him deposed unto

and subscribed by him.

FRANK H. MASON,
Commissioner,

Consul General of the United States of America ar

Paris (France).

Filed May 16, 1910. A. M. Cannon, Clerk.

And afterwards, to wit, on the 29 day of October,

1910, there was filed in said court a Notice of

Appeal, in words and figures as follows, to wit

:

In the District Court of the United States for the

District of Oregon.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

Libelant and Cross-Respondent,

vs.

The Fiendh Barque ^^EUROPE,"
Claimant, Respondent and Cross-Libelant.

Notice of Appeal.

To the French Barque ^^Eurofje," claimant, respond-

ent and cross-libelant above named, and to Will-

iams Wood & Linthicum, Its Proctors

:

You and each of you are hereby notified that The

Western Transportation & Towing Company, libel-

ant and cross-respondent above named, hereby ap-

peals to the United States Circuit Court of Appeals

for the Ninth Circuit, from that certain judgment

and decree entered in the above-entitled court and

cause on the 26th day of September, 1910, in favor of
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the above-named cross-libelant, the French Barque

^'Europe/' wherein it is ordered and adjudged and

decreed that said cross-libelant the French barque

*^ Europe," have and recover of and from the above-

named libelant and cross-respondent, The Western

Transportation & Towing Company, and against the

stipulators herein for said cross-respondent, the sum

of $3,078.87 as damages, and the further sum of

$1269.00 costs, and additional costs and disburse-

ments to be taxed and allowed, together with interest

at the rate of 6 per cent per annum from the date of

said decree ; and that a writ of execution and attach-

ment issue out of said court for the enforcement of

said decree; and libelant and cross-respondent ap-

peals from the whole of said judgment and decree.

Dated October 29, 1910.

CAKE & CAKE,
Proctors for Libelant and Cross-Eespondent.

Service by copy admitted this 29th day of October,

1910.

WILLIAMS, WOOD & LINTHICUM,
By H. H. PARKER,

Proctors for Claimant, Respondent and Cross-

Libelant.

Filed Oct. 29, 1910. A. M. Cannon, Clerk.

I
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And afterwards, to wit, on the 29 day of October,

1910, there was issued out of said court a Peti-

tion for Appeal in words and figures as follows

to wit

:

In the District Court of the United States for the

District of Oregon.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

Libelant and Cross-Respondent,

vs.

The French Barque ^^EltROPE,"

Claimant, Respondent and Cross-Libelant.

Petition for Appeal.

To the Honorable CHARLES E. WOLVERTON,
Judge of the Above-entitled Court

:

Comes now the Western Transportation & Tow-

ing Company, libelant and cross-respondent in the

above-entitled cause, and having filed with the clerk

of this court its notice of appeal and assignment of

errors, prays that this Honorable Court allow an ap-

peal therein to the United States Circuit Court of

Appeals for the Ninth Circuit from the final decree

of the District Court in the above-entitled cause

made and entered on the 26th day of September,

1910, in favor of the claimant and respondent and

cross-libelant, the French Barque ^'Europe"; and

that the amount of a supersedeas bond to be filed

herein be fixed and detemiined.

CAKE & CAKE,
Proctors for Libelant and Cross-Respondent.
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Service by Copj^ admitted this 29th day of Octo-

ber, 1910.

WILLIAMS, WOOD & LINTHICUM,
By H. H. PARKER,

Proctors for Claimant, Respondent and Cross-

Libelant.

Filed Oct. 29, 1910. A. M. Cannon, Clerk.

And afterwards to wit, on the 29 day of October,

1910, there was filed in said court Assignments

of Error in words and figures as follows, to wit

:

In the District Court of the United States for the

District of Oregon.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

Libelant and Cross-Respondent,

vs.

The French Barque ^^EUROPE,"
Claimant, Respondent and Cross-Libelant.

Assignment of Errors.

To the French Barque *^ Europe," Claimant, Re-

spondent and Cross-Libelant Above Named, and

to Williams, Wood & Linthicum, Its Proctors:

Whereas, the libelant and cross-respondent above

named is prosecuting an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit from

the judgment and decree rendered herein on the 26th

day of September, 1910, in favor of the claimant, re-

spondent and cross-libelant, and against said libel-

ant and cross-respondent.

I
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Now therefore, upon said appeal the said libelant

and cross-respondent alleges and assigns that error

has been committed by the Honorable District Court

in the consideration and determination of this cause,

as follows, to wit:

I.

Said Court erred in finding and decreeing that the

claimant, respondent and cross-libelant should re-

cover from the libelant and cross-respondent the

sums and amounts mentioned in the decree entered

herein, or any part thereof.

II.

That said Court erred in its said decree in deciding

the ''Annie Cummings" to be solely at fault, and its

failure to properly observe and distinguish the anchor

lights of the '^Europe" to be the proximate cause of

the collision between said vessels, in that it appears

from the evidence in the cause that at the time of

said collision said ''Annie Cummings'' was proceed-

ing down the Willamette River in the night-time and

in the usual course of vessels of its kind, with a com-

petent pilot at the wheel, and a competent lookout on

the forward^ deck, both keeping a watch ahead, and

that no light was visible to them upon the anchored

vessel at any time before the collision, and that the

anchor lights exhibited by the "Europe'' were placed

thereon in violation of the statute governing the

placing of anchor lights upon vessels of the class of

the "Europe."

III.

That said Court erred in its finding set forth in

said decree that the navigators on the "Annie Cum-
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mings" saw the lights on the '^Europe" and mistook

them for shore-lights, and that there was no cause

for the confusion of said lights, and the navigators

of the ^^ Annie Cummings" were grossly negligent in

the failure to properly observe, recognize and dis-

tinguish the lights of the ''Europe" at anchor and

the lights on shore, in that it appears from the evi-

dence in said cause that said "Europe" was an-

chored in a fair-way and in the range of shore-lights,

with her forward anchor-light placed at a height of

17% feet above the forecastle deck, and immediately

behind a fore stay wrapped with chafing-gear to the

extent of about 9 inches in width, and on a level with

the end of her jib-boom around which was furled

sails to a width of about 2% feet. The after-light

being placed at a height only 8 feet lower than the

forward-light, instead of 15 feet lower, as provided

by the statute.

IV.

That said Court erred in holding and deciding in

its opinion and decree herein that the position of the

lights on the ''Europe" contrary to the regulations

of law manifestly could not have contributed as a

cause to the collision.

V. '

That said Court erred in holding and deciding in

its opinion and in its decree rendered herein that the

"Europe" was supplied with a competent and

proper watch, and if not upon the forecastle at the

time, the fault, if it be a fault, could not, in all

reasonable probability, have contributed to the cause

of the accident, in that the evidence introduced in

the cause on behalf of the "Europe" itself showed
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that at the time of the collision all of the officers and

crew of the anchored vessel were below deck except

one man, who was walking around upon the main

deck between the forecastle deck and the poop-deck,

each of which was 7i/o feet higher than the main

deck, from which position the approach of vessels

coming up or down the stream could not be observed;

that when the ^^ Annie Comings" struck the
^ ^Europe" and swung acorss her bow, two shackles

of the ^^Elirope's" anchor-chain ran out, letting her

down the stream that distance, and that immediately

after the collision the captain anc crew ran up upon

the forecastle deck and released two more shackles

of the ^^ Europe's" anchor-chain, letting said vessel

down the stream this further distance; that at the

time the ^^ Annie Comings" struck the ^^Europe" she

was sheering away and would have passed safely if

the ^'Europe" had been let down the stream a short

distance by releasing her anchor-chain.

VT.

That said Court erred in its said decree in holding

and deciding the said ^^Europe" to be without fault

in that the evidence in said cause shows that said

^^Europe" was anchored in a fair-way, where vessels

were constantly passing without exhibiting proper

anchor lights as provided by statute, and without

providing a proper anchor watch to discover the ap-

proach of vessels and to guard against the danger of

collision, which its position in a frequented fair-way

rendered imminent at all times:

VII.

That said Court erred in not holding and decreeing
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the said ^^ Europe" to be solely at fault for the colli-

sion described in the libel and cross-libel herein, in

that it appears from the evidence in said cause that

the collision between said ^^ Europe" and said

^* Annie Comings" was caused by the failure of the

said ^^Europe" while anchored in a frequented fair-

way to exhibit proper anchor-lights and to maintain

a proper anchor watch as more particularly set forth

and described in assignments of error III and V.

VIII.

That said Court erred in its said decree in deciding

that there was no obstruction to the view of the rid-

ing-lights on the ^^ Europe," in that it appears from

the evidence in said cause that the forward riding-

lights of said ^^Europe" consisted of a corrugated

glass lam.p of about 10% inches in diameter and 8%
inches in height, and that immediately in front of

said light and only about 14 inches distant was a

fore stay wound with chafing-gear to a width in di-

ameter of about 9 inches, which chafing-gear ex-

tended down even with the center of said light; in

addition to this said forward light was on a level

with the end of the jib-boom, around which

were furled sails to a width of about 2^/2

feet in diameter; that the range of the pi-

lot's vision on the ^^ Annie Comings" was boiow

the end of the ^^ Europe's" jib-boom, and that

said ^^ Annie Comings" approached the ^^Europe"
* 'head-on" within one degree; that after the collision

the forward riding-light of the ^'Europe" was raised

several feet; that the presence of the '^Europe" in

the stream was only discovered by the pilot and look-
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out upon the ^^ Annie Comings" by the lights of their

vessel shining upon the hull of the ^^Europe" and

that no lights were visible upon the anchored vessel

from their position on the '^ Annie Comings."

IX.

That said Court erred in permitting L. Veysey to

testify, over objection of the libellant, that he

charged the Barque ^^Europe" $25.00 for surveying

the damage, and $25.00 for surveying the repairs,

and $5.00 for making out specifications and testing

the material at the Columbia Steel Works, and that

said amounts had been received by him.

X.

That said Court erred in charging the libelant with

liability for the amount received by L. Veysey as

testified by him for making certain surveys of the

*^ Europe" and making out specifications and testing

material at the Columbia Steel Works.

XI.

That said Court erred in permitting Andrew

Hoben to testif.y over objection of the libelant, that

he charged and received from the said ^^Europe" the

sum of $20.00 for making a survey of said vessel.

XII.

That said Court erred in charging the libelant with

liability for the amount received by Andrew Hoben

as testified by him for making a survey of said

** Europe."

XIII.

That the said Court erred in allowing to be intro-

duced in evidence, over objection by libelant, a

sketch or representation of a ship which C. Henri
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Labbe, a witness called on behalf of the eross-libel-

ant, testified was supposed to be the general plan of

the '^Europe," or a sister ship the ^^Asia," but

which was not identified as a correct sketch or repre-

sentation of either said ^^Europe" or said ^^Asia."

XIV.

That said Court erred in permitting* Charles

Jolivet, a witness called on behalf of respondent and

cross-libelant, to testify, over objection by libelant,

that he had paid C. Henri Labbe, the French consul

residing at Portland, Oregon, the sum of $38.05, for

drawing papers relating to the collision betwe^ the

^^ Annie Comings" and the '^Europe."

XV.
That said Court erred in charging the libelant with

liability for the amount paid to C. Henri Labbe,

French consul, for the preparation of papers relating

to the collision between the ''Annie Comings" and

the ''Europe," as testified b}^ the witness Charles

Jolivet.

XVI.

That said Court erred in allowing to be introduced

in evidence, over objection by libelant, the deposition

of Albert Grustave Capelle, setting forth statements

of certain voyages made by the Barque "Europe"

as follows:

"7-10. To the seventh, eighth, ninth, and tenth

interrogatories he saith:

I present the following statement of particulars

for the voyage No. 5, outward and homeward, leav-

ing Swansea May 25, 1902, for Iquique and from

Iquique to Hamburg

:
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Disbursements at Swansea (Outward)

Fr. 7753.95

Arrived at Iquique 5 November 1902

Disbursements Inward Fr. 5533.65.

At Iquique Outward " 4459.10. " 9992.75

Freight on 3473 T. 30 Coal Swansea-

Iquique '' 37080.60

Bounty Swansea-Iquique '' 84827.15

Sailed from Iquique 13tli December

1902 with a cargo of Nitrate

bound for Hamburg.

Arrived at Hamburg March 22, 1903 &
finished discharging April 16,

1903.

Disbursements at Hamburg (inward

and outward) '' 7435 . 10

Freight on 3496 T. Nitrate Iquique-

Hamburg '' 49,245.05

Bounty Iquique-Hamburg " 39193.01

11-14. To eleventh, twelfth, thirteenth and four-

teenth interrogatories, he saith:

I present the following statement of voyage No. 6

outward and homeward

:

Commenced loading 17th April & left

Hamburg 6 May, 1903, with cargo

of cement bound for Portland.

Arrived at Portland 16th November,

1908.

Disbursements at Portland (inward

and outward) Fr. 20957.30

Freight cement Hamburg-Portland.. " 54330.10
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Bounty Hamburg-Portland " 73203.73

Sailed from Portland 21st December,

1903, with a cargo of wheat bound

for Hamburg,

Arrived in Hamburg 25th April, 1904,

& finished discharging 24 May,

1904.

Disbursements at Hamburg (inward

and outward) Fr. 14672.50

Freight on 3557 T. 94 wheat Portland-

Hamburg " 86268.20

Bounty Portland-Hamburg *^ 54741.22

15-18. To the fifteenth, sixteenth, seventeenth

and eighteenth interrogatories, he saith:

I present the following statement for voyage No.

7 outward and homeward:

Sailed from Hamburg 31st May 1904

in ballast bound for Portland.

Arrived at Portland 8th November,

1904.

Disbursements at Portland (inward

and outward) Fr. 24679 . 25

Bounty Hamburg-Portland " 70899.46

Sailed from Portland 6th December,

1904, with a cargo of wheat bound

for Ipswich.

Arrived at Ipswich 16th of April,

1905, & finished discharging 18

May, 1905.

Disbursements at Ipswich (inward

and outward) '' 19107.30
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Freight on 3552 T. wheat Portland-

Ipswich " 89394.70

Bounty, Portland-Ipswich " 50864.79

18-24. To the nineteenth, twentieth, twenty-first

and twenty-second interrogatories, he saith:

I present the following statement for voyage No.

8, outward and homeward.

Sailed form Ipswich 26th May, 1905,

in 'ballast bound for Portland.

Arrived at Portland 10th October,

1905.

Disbursements at Portland (inward

and outward) Fr. 22363.70

Bounty, Ipswich-Portland " 66212.48

Sailed from Portland 6th January,

1906, for Birkenhead with a cargo

of wheat.

Arrived at Birkenhead 8th May, 1906,

& finished discharging May 30th,

1906.

Disbursements at Birkenhead (in-

ward and outward) " 16069.90

Freight on 3547 T 5 wheat, Portland-

Birenhead " 111517.10

Bounty Portland-Birkenhead " 48688.25

23-26. To the twenth-third, twenty-fourth,

twentj^-fifth and twenty-sixth interrogatories he

saith

:

I present the following statement for voyage No.

9 outward and homeward:

Sailed from Birkenhead May 30th,
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1906, in ballast bound for Port-

land.

Arrived at Portland 14tli October,

1906.

Disbursements at Portland (outward

and inward) Fr. 22717 . 55

Bounty Birkenhead-Portland '' 64017.30

Sailed from Portland 16tli December,

1906, with a cargo of wheat bound

for Antwerp.

Arrived at Antwerp 8th April, 1907,

& finished discharging 4th May,

1907.

Disbursements at Antwerp (inward) Fr. 9431.94

Freight on 3607 T 326 wheat Port-

land-Antwerp " 116614.05

Bounty Portland-Antwerp '' 47333.95

xvn.
That said Court erred in allowing to be introduced

in evidence over objection by libelant a blue-print of

the Willamette River from St. Johns to Linnton, al-

leged to have been made by the U. S. Government,

but which was not identified as a IT. S. Government

blue-print or shown to be correct in any respect,

which said blue-print was received in evidence and

marked ^^Respondent's Exhibit 4."

xvni.
That the said Court erred in allowing to be intro-

duced in evidence over objection by libelant the

deposition of Albert Capelle, taken in the city of

Paris, France, on the 2nd day of May, 1910, and set-
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ting forth statements and answers of said deponent

as follows:

1st. To the First Interrogatory I answer: My
name is Albert Capelle; I am forty-nine years of age,

and I reside at No. 23 Rue de Noailles, at St.-Germin-

en-laye, near Paris, France.

2nd. To the Second Interrogatory I answer: I am
a partner of A. d'Orbigny Faustin & Company, who

are the registered owners of the Ftench barque

''Europe."

3d. To the Third Interrogatory I answer: As soon

as we had a cable in January, 1907, advising us that

the vessel was seized for forty thousand dollars

($40,000i) we wired to our agents at Portland,

Messrs. Ch. Farvacques & Co., to authorize them to

give bond as customary, but they replied ten days

after that it was impossible to arrange guarantee,

and that it was necessary for us to obtain that some

bank would give necessary guarantee to the Ameri-

can Surety Company. After a lot of trouble it was

arranged, by the intermediary of the Societe

Generale, Paris, that Messrs. Brown Brothers &

Company, of New York, would give the necessary

bond to the American Surety Company for forty-one

thousand dollars ($41,000).

4th. To the Fourth Interrogatory I answer: The

amount of the bond is $41,000, as mentioned above.

5th. To the Fifth Interrogatory I answer: We
could not furnish bond directly in Portland, as our

agents, Messrs. Ch. Farvacques & Co., cabled that it

was impossible, and they will no doubt be able to

state fully all the efforts they made to procure such

bond. .
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6. To the Sixth Interrogatory I answer: We
therefore applied to different French banks, and tlie

most favorable conditions were offered us by the

Societe Generale. Enclose original letter from this

bank dated 22nd January, 1908, annexed to the pres-

ent commission and marked Exhibit No. 1 for identi-

fication (with certified translation, marked Exhibit

No. 2), confirming arrangements made by which the

commission to be paid is one per cent for the first

quarter, to be increased one-eighth per cent each

month. It was moreover understood that this

charge might be further increased should the Ameri-

can bank's commission not leave sufficient margin

for the Societe Generale.

7th. To the Seventh Interrogatory I answer : The

Societe Generale charged us therefore a quarterly

commission of one per cent to be afterwards monthly

increased by one-eighth per cent. We enclose origi-

nal letters from the Societe Generale, together with

certified translations dated 28th January, 1908, 4th

May, 1906, 20th May, 1908, 23rd June, 1908, 20th

July, 1908, marked Exhibits 3, 3a, 4, 4a, 5, 5a,

6, -Sa, 7, 7a, by which it will be seen that we have

actually he debited with the above commissions.

When we found that the case was likely to last sev-

eral years, and that bail commission would therefore

be exceedingly heavy, we thought it was time to try

and make some fresh arrangements; but failing we

had to deposit hard cash for the full amount of the

bail with the Societe General at Paris, which this

bank has still in its possession, receipt of which will

be found in letter of the 6th August, 1908, annexed to
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the Commission and marked Exhibit No. 8, with

translation of some marked Exhibit 8a.

8th. To the Eighth Interrogatory I answer: Yes,

we have actually paid to the bank the sum of six

thousand three hundred and forty-nine francs, and

95 centimes (Frs. 6,349.95).

9th. To the Ninth Interrogatory I answer: We
paid to the bank Frs. 6,349.95, as above stated, which

represents one per cent per quarter for three quar-

ters on the Simont of Frs. 211,662.50 ($41,000).

XIX.

That said Court erred in its opinion in holding

that the respondent and cross-libelant is entitled to

the following sums as damages.

Repairs on ship ^^ Europe" $1100.00

Amount paid L. Veysey 55.00

Andrew Hoben 20. 00

C. Henri Labbe 38.05

French Shipmasters 30 . 00

18 days' delay, at $101.99 1835 . 82

and in decreeing that said sums, amounting to the

total sum of $3,078.87 be recovered by respondent

and cross-libelant from the libelant and cross-re-

spondent and its stipulators herein, the same being

contrary to the law and the evidence.

That said Court erred in decreeing that respond-

ent and cross-libelant is entitled to recover from the

libelant, cross-respondent and its stipulators herein,

the further sum of $1,269.00 costs and additional

costs and disbursements to be taxed, the same being

contrary to the law and the evidence,
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XXI.

That said Court erred in decreeing that the re-

spondent and cross-libelant was entitled to recover

from the libelant and cross-respondent and its stipu-

lators herein any sum whatsoever, or any interest

upon any sum at any rate, the same being contrary

to the law and the evidence.

XXII.

That said Court erred in failing to find and deter-

mine that the barque ^'Europe" was solely at fault

for the collision described in the libel herein.

XXIII.

That the said Court erred in failing to find and^

decree that the libelant is entitled to recover from

the respondent, the barque ^^ Europe," the amount of

the loss sustained by it in the collision set forth and

described in its libel herein.

Wherefore, appellant prays the judgment of the

United States Circuit Court of Appeals for the

Ninth Circuit in the premises, that the decree ap-

pealed from be reversed, and that appellant recover

from the respondent the full amount of its loss set

forth and described in its libel herein.

CAKE & CAKE,
Proctors for Libelant, Cross-Respondent and Ap-

pellant.
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Service by copy admitted this 29th day of Octo-

ber, 1910.

WILLIAMS, WOOD & LINTHICUM,
By H. H. PARKER,

Proctors for Claimant, Respondent and Cross-

Libelant.

Filed Oct. 29, 1910. A. M. Cannon, Clerk.

And afterv/ards to wit, on Tuesday the 1 day of

November, 1910, the same being the 104 judicial

day of the regular July, 1910, term of said

court—Present the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the following proceedings were had

in said cause, to wit

:

[Order Allowing Appeal, etc.]

In the District Court of the United States for the

District of Oregon.

No. 4986.

November 1, 1910.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

Libelant and Cross-Respondent,

vs.

The French Barque ^^EUROPE,"
Claimant, Respondent and Cross-Libelant.

On motion of Cake & Cake, proctors for libelant

and cross-respondent herein, it is hereby ordered

that the said libelant and cross-respondent be and
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it is hereby allowed to appeal from the final decree

of this Court made and entered on the 26th day of

September, 1910, in favor of the claimant, respond-

ent and cross-libelant, to the United States Circuit

Court of Appeals for the Ninth Circuit and it is

further ordered that upon filing an appeal bond in

the sum of $6,500.00, conditioned as provided by law,

to pay the decree herein and the cost of appeal shall,

if said appeal shall not be sustained, that the enforce-

ment of said decree be superseded pending the final

decree on said appeal.

CHAS. E. WOLVERTON
District Judge.

And afterwards, to wit, on the 12 day of November,

1910, there was issued out of said court an Under-

taking on Appeal in words and figures as fol-

low^s to wit

:

In the District Court of the United States for the

District of Oregon,

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

Libelant and Cross-Respondent,

vs.

The French Barque ^^EUROPE,"
Claimant, Respondent and Cross-Libelant.

Bond.

Know All Men by These Presents: That we, the

Western Transportation & Towing Company, a cor-

poration organized and existing under the laws of
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the State of Oregon, as principal, and H. L. Pittock,

surety, are held and firmly bound unto the owners of

the French Barque '^ Europe," claimant and re-

spondent, in the above-entitled cause, for the benefit

of all whom it may concern, in the penal sum of Six

Thousand Five Hundred Dollars ($6,500.00), for

which payment, well and truly to be made, we hereby

bind ourselves and our heirs, executors, administra-

tors and successors, jointly and severally firmly by

these presents.

Sealed with our seal and dated this 11th day of

November, A. D. 1910.

The conditions of this obligation are such that,

Whereas, the said Western Transportation & Tow-

ing Company has appealed to the United States Cir-

cuit Court of Appeals for the Ninth Circuit from

that certain decree rendered and entered in this

cause on the 26th day of September, A. D. 1910, in

favor of claimant, respondent and cross-libelant, and

against appellant in the sum of Three Thousand

Seventy-eight and Eighty-seven Hundredths Dol-

lars ($3,078.87) as damages and the further sum of

One Thousand Two Hundred and Sixty-nine Dollars

($1,269.00) costs, and additional costs and disburse-

ments to be taxed and allowed, together with interest

at the rate of six (6) per cent per annum from said

libellant, cross-respondent and appellant desires to

stay the execution of the decree herein.

Now, Therefore, if the said appellant shall prose-

cute its said appeal to effect, and pay the decree

herein and the costs of appeal, if said appeal shall

not be sustained, and abide by and perform whatever
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decree may be rendered by the United States Cir-

cuit of Appeals for the Ninth Circuit, or on

the mandate of said Court, by the court below, then

this obligation shall be void, otherwise to remain in

full force and effect.

WESTERN TRANSPORTATION & TOW-
ING CO.

By H. L. PITTOCK,
President.

Attest : A. J. LEWTHWAITE,
Secretary.

H. L. PITTOCK, [Seal]

Surety.

United States of America,

State and District of Oregon,—ss.

I, H. L. Pittock, being first duly sworn, depose and

say that I am the surety named in the above bond;

that I am a freeholder and resident within said

State and District of Oregon, that I am worth the

sum of Thirteen Thousand Dollars (13,000.00), over

and above all my debts and liabilities, and exclusive

of property exempt from execution.

H. L. PITTOCK.

Subscribed and sworn to before me this 11th day

of November, 1910.

[Seal] ORE L. PRICE,

Notary Public for Oregon.

Examined and approved.

CHAS. E. WOLVERTON,
Judge.

Filed Nov. 12, 1910. A. M. Cannon, Clerk.
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And afterwards, to wit, on the 12tli day of November,

1910, there was issued out of said court a Notice

in words and figures as follows, to wit

:

In the District Court of the United States for the

District of Oregon,

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

Libelant and Cross-Respondent,

vs.

The French Barque ^^EUROPE,"
Claimant, Respondent and Cross-Libelant.

Notice of Filing Bond on Appeal.

To the French Barque ^^ Europe," Claimant, Re-

spondent and Cross-Libelant Above Named, and

to Williams, Wood & Linthicum, Its Proctors:

You and each of you are hereby notified that the

Western Transportation ^ Towing Company, libel-

ant and cross-respondent above namicd, has appealed

to the United States Circuit Court of Appeals for

the Ninth Circuit, from the decree rendered herein,

and has filed its bond for costs on appeal and stay of

execution in the sum of $6,500.00, with H. L. Pitt^ck

as surety thereon; that the business adress of said

surety is Oregonian Building, corner Sixth and

Alder Streets, Portland, Oregon.

Dated this 12th day of November, 1910.

CAKE & CAKE,
Proctors for Libelant and Cross-Respondent.
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Service by copy admitted this 12th day of Novem-

ber, 1910.

WILLIAMS, WOOD & LINTHICUM,
Proctors for Claimant, Respondent and Cross-

Libelant.

Filed Nov. 12, 1910. A. M. Cannon, Clerk.

And afterwards, to wit, on Thursday, the 24 day of

November, 1910, the same being the 16 judicial

day of the regular November, 1910, term of said

court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the following proceedings were had

in said cause, to wit

:

[Order Enlarging Time to January 23, 1911, to

Docket Cause.]

In the District Court of the United States for the

District of Oregon,

No. 4986.

November 23, 1910.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

vs.

Barque ^^EUROPE,''

Respondent.

Now, at this day, for good cause shown. It IS

ORDERED that libelant's time for filing and dock-

eting this cause in the United States Circuit Court

of Appeals for the Ninth Circuit, be and the same
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is hereby enlarged and extended to and including the

23d da}^ of January, 1911.

CHAS. E. WOLVERTON,
Judge.

And afterwards, to wit, on Friday, the 20 day of

January, 1911, the same being the 64 judicial

day of the regular November, 1910, term of said

court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the following proceedings were had

in said cause, to wit:

[Order Enlarging Time to February 23, 1911, to

Docket Cause.]

In the District Court of the United States for the

District of Oregon.

No. 4986.

January 20, 1911.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY,

vs.

Barque ^^EUROPE,"
Respondent.

Now, at this day, for good cause shown, IT IS

ORDERED that libelant's time for filing and dock-

eting this cause in the United States Circuit Court for

Appeals for the Ninth Circuit, be and and the same

is hereby, enlarged and extended to and including the

23d day on February, 1911.

CHAS. E. WOLVERTON,
Judge.
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And afterwards, to wit, on Wednesday, the 1 day of

February, 1911, the same being the 74 judicial

day of the regular November, 1910, term of said

court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the followdng proceedings were had

in said cause, to wit

:

[Order Directing Transmission of Original Exhibits

to Appellate Court.]

In the District Court of the United States for the

District of Oregon.

No. .

February 1, 1911.

THE WESTERN TRANSPORTATION & TOW-
ING CO.,

Libelant,

vs.

The French Barque ^'EUROPE,"

Now, at this day, it appearing to the Court that

an appeal has been taken in this cause from the de-

cree of this court to the United States Circuit Court

of Appeals for the Ninth Circuit, and that there are

on file herein certain exhibits the originals of which

should be inspected by the Appellate Court, IT IS

ORDERED that said originaLs* exhibits be certified

up by the clerk with the transcript to the said United

States Circuit Court of Appeals.

——

^

Judge.
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[Certificate of Clerk U. S. District Court to Record.]

United States of America,

District of Oregon,—ss.

I, A. M. Cannon, Clerk of the District Court of the

United States for the District of Oregon, do hereby

certify that the foregoing pages numbered 1 to 383,

inclusive, contain and are a true transcript of the

record and proceedings had in said court in the

cause of the Western Transportation & Towing

Company, Libelant, vs. The Barque ^^ Europe," Re-

spondent, and Theophile Rollier, claimant of the

Barque ^^ Europe," Cross-libelant, vs. Western

Transportation & Towing Company, Respondent,

and contains all the pleadings in said cause with the

exhibits, if any, thereto attached, the evidence taken

and filed therein, all opinions of the Court, the final

decree, notice of appeal, assignment of errors, under-

taking on appeal and all orders and entries made in

said cause in any way affecting the disposition

thereof.

And that in pursuance of an order of the Honorable

Charles E. Wolverton, United States District Judge

for the District of Oregon, and the Judge before said

cause was tried, there is herewith certified up with

the transcript, as a part thereof, the following orig-

inal exhibits, viz.: Libelant's Exhibts ^^A," *'B,"

^^C," ^^D," and ^^E," and Respondent's Exhibits 1,

2 and 3.

I further certify that the cost of the foregoing

transcript is the sum of $221.50 and that same has
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been paid to me by the appellant.

In testimony whereof I have hereunto set my hand

and the seal of said Court this 7 day of February,

1911.

[Seal] A. M. CANNON,
Clerk.

[Endorsed] : No. 1957. United States Circuit

Court of Appeals for the Ninth Circuit. The West-

ern Transportation & Towing Company (a Corpora-

tion), (Libelant and- Cross-respondent), Appellant,

vs. The French Barque ^^ Europe," Theophile Rollier,

Claimant and Master Thereof, Eespondent and

Cross-libelant, Appellee. Apostles. Upon Appeal

from the United States District Court for the Dis-

trict of Oregon.

Filed February 15, 1911.

F. D. MONCKTON,
Clerk.
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[Libelant's Exhibit ^^A.'^

Oct. 8, 1908.

Old Machinery. Refit and install old New Machinery.
machinery in New
Boat.

Boiler $3650.00 $9340.00 $19000.00
Oil Tank.... 985.00 4635.00 13975.00

4635.00 13975.00 cost of old 5025.00 present
Old Mach.... 5025.00 mach. newly refitted. value of Mach.

$966'0.00

Portland, Oregon, Oct. 8, 1908.

Estimate Cost of Repairs on the Steamer ^^ Annie

Commings" Machinery 16''x60'' and Install-

ing in Boat.

Shaft 7 y2''x25'-3'' $ 100.00

1.— 2—pillow blocks 15.00
2—sole plates 5 . OO

1—sole plate (Broke) 25 . 00

4—guides 20.00

2i—cross heads 15.00

2—cylinders 16''x60^' 250.00

2—pistons 100.00

1—cut off valve 30.00

1_ " " " (lost) 185.00

2--cut off rods 10.00
4—rocker stands 10 . 00

2—rocker shafts 5.00

2—links and hangers 15.00

2—valve stem connections . . 5 . 00

4—eccentric rods 25.00

1—reverse leaver & quad-

rent 90.00

Pattern for steam chest. ... 25.00

1—cast iron well 10.00

2—pumps Dow Stylo 60.00

1— " Sanitary 15.00

$1015.00
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2.— 1—Throttle $ 150 .00

2—Branch pipes 75.00
80'—0'' 5'^ steam pipe. . .

.

200.00

4—prs of steel flanges on. .

.

150.00

SO'^O'' 5'^ Exhaust pipe . .

.

200 . 00

2—Ex Branch pipes 125 . 00

1—Ex Y and flanges 75 . OO

1—stop valve 5'' 25.00

1—More Test pump 89.00

1—aux '' " 10.00

1—heater 300.00

1—donkey 250.00

1—freight Donkey 255 . 00

Fittings 50.00

1—vise 1.00

Eneine Room Equipment.. 100.00

Oiler service 75 . 00

Gong O.K.
Gingle Bell

Holding down bolts 75.00

$2205 . 00

3.— Boiler 200.00

Boiler Stack 250.00

Britchen 50.00

Ash pan 35 . 00

Dome 150.00

2—boiler supports 60.00

1—goose neck 15 . 00

Boiler covering and whistles 55 . 00

Steam gauges 65 .00

Clock 40.00

$ 920.00

$4140.00
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4.— 2—OIL TANKS 44"-x30'''

0^'

2—OIL TANKS 35"xl9'-7^' 5.00

81/2'' $ 10.00

2—OIL TANKS 35"xl9"-7". 5 . 00

Oil Pans 180.00

Oil Chain guides 40.00

Oil tank straps and turn-

buckles 75.00

Valve and flange couplings

pipes 465.00

2—oil pumps 120.00

1—heater 65 . 00

$ 960.00

5.— HOG CHAINS
Rudders and equipment. . . .$1200.00

Installing machinery 800 . 00

Valves and pipe 500. 00

Oilplant 575.00

375.00

3450 . 00

TOTAL
1.— $1015.00

2.— 2205.00

3.— 920>.00

4.— 960.00

5.— 3450.00

Electric light plant 790.00

$9340 . 00
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[Endorsed]: Libelant's Ex. ^'A." Filed Oct. 9,

1908. A. M. Cannon, Clerk U. S. District Court.

Case No. 1957. II. S. Circuit Court of Appeals for

the Ninth Circuit. Libelant's Exhibit ^'A." Re-

ceived Feb. 15, 1911. F. D. Monckton, Clerk.
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[Libelant's Exhibit **C/']

Statement of Money Expended by Western Trans-

portation & Towing Co. in Recovering Machin-

ery, &c. belonging to Str. Annie Comings.

1908

Jan. 16, Invoice, M. F. Hazen, Str. hire. . .$ 52.70

4, Cash to Webb for labor 17 . 50

Bocker " 12.00

10, " Tonson '' 12.00

11, '' Webb " 5.00

13, " Wilson, Wiley & Knox

for labor 30.00

15, " Knox for labor 12.50

18, Salvage on oil tank 15.00

Cash, to Wiley for labor 21.25

22, " Webb " 15.00

Wing 14.00

Yager 13.00

Kingsley 4.00

u

" stone 11.00

" Nelson 32.50

'' H. McGraw for supplies,

&c 21.45

27, Invoice, W. F. Carroll for barge

hire 170.00

Invoice, Peters & Roberts for Exc.

mattresses used on Barge '^Pa-

cific" 5.70

Invoice, Goodyear Rubber Co. for

boots 5.00

Invoice, Marine Iron Wks. for

bolts 1.40
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Invoice, Honeyman Hardw. Co.

for tools 13.91

Invoice, Beebe Co. for clamps. ... .50

" " " anchor... 26.52
a a u wire,

shackles, &c. . . 42 .44

28, Invoice, Beebe Co. for ratline

(Inv. $8.64) 4.32

Invoice, Everding & Fiarrell for

groceries 27 . 88

4, Towing Barge '^Pacific," Port.

to Willow Bar, Burton 30.00

30, Cash to Stone, Wiley, Ryan, Arent

& Carrol for labor 34.00

Cash to Webb for labor 10.00

11, Towing '^ Pacific,'' Willow Bar to

Linnton, Burton 25.00

22, Towing Derrick & Barge, Linnton

to Portland, Burton 15 . 00

25, Towing '^ Pacific," Linnton to

Camas, Burton 30 . 00

30, Towing '^Pacific," Camas to Port-

land, Burton 35.00

31, Towing Supples Barge, Port, to

Linnton, Burton 10 . 00

J. Hageland, Rent of *^ Pacific"

27 ds 337.50

Board of crew at Camas unloading

mach 14.60

E. L. Taylor & Co. for hooks 2.50

Roebling & Sons for clamps 1.70

Butternut Cafe, bread 3 . 88
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Empire Pkg. Co. meat 14.60

E. E. Kellogg Launch hire 10. OO

J. Supple. 1 day barge rent 5.00

G. Hagelancl, 1 day rent of

'^Pacific" 12.50

Everding & Farrell, groceries for

''Pacific" 21.24

M. P. Hazen Str. hire 123.50

2 days for Str. Burton, Jan 170.00

Fares of men to Willow Bar 3 . 50

Cash to Wiley for labor 1.00

Unloading '

' Pacific

'

' at Wash. St. 2 . 80

Cash to crew to Feb. 1, for labor. . 28.75

H. McGraw salary for Jan 75.00

F. De Rock services as diver 377 . 50

Feb. Crandall services, 4 ds. on boiler,

diver 160.00

Labor H. McGraw & 6 men, 4 ds

ea. on boiler 91.70

Salary, W. Reece, Engineer for

Jan 72.20

18, Towing Supples barge, Linnton

to Camas, $35.001/0 17.50

Mrs. Smith for board of crew at

Linnton 20.00

Towing Supples barge Camas to

Port 1/2 15.00

Frt. on rope .35

27, M. F. Hazen, Str. hire 30.25

28, Wakefield & Jacobson

10 days small derrick, Jan 150.00

4 " large " Feb 80.00
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Simon & Bro. for cable 20.00

H. L. Bej^er 4 ds. launch hire 70 . 00

A. D. Moodie labor Jan 146 . 00

State Market for meat 9.79

Total 2862.93

Forward 2,862.93 ^

Feb. 28, W. C. Warren for board of men at

Camas 7 . 10

Invoice, C. C. P. & P. Co. Labor

unloading mach 50.00

Eent of Supples barge 4 ds 28 . 69

Eepairs to Dynamo 13 . 70

Total 2,962.42

Summary of above.

Launch hire 80.00

Barge '' 553.69

Derrick " 230.00

Str. hire 376.45

Divers 537.50

Labor 711.20

Towing 177.50

Supplies, &c 296.08

2,962.42

[Endorsed] : Filed Oct. 9, 1908. A. M. Cannon,

Clerk U. S. District Court.

Case No. 1957. U. S. Circuit Court of Appeals for

the Ninth Circuit. Libelant's Exhibit ^'C." Re-

ceived Feb. 15, 1911. F. D. Monckton, Clerk.



vs. The French Barque ''Europe/' 413

[Libelant's Exhibit ^*D/']

Statement of Money Expended b}^ Western Trans.

& Towing Co., in Recovering the Freight Lost

in the Collision of the Str. Annie Comings With

the Barque Europe, Dec. 30, 1907.

1908

Jan. 31, Frt. on Crandall's diving suit. . . . 1.00

Feb. 11, Cash to Crandall for diving 369.10

^ * Amos for diving scow rent 19 . 50

18, Towing Derrick, Linnton to Port-

land, Burton 15 .00

Towing Supples barge Linnton to

Camas 1/2 17.50

Rent of Supples barge 18 ds 86.00

27, Towing Supples barge, Camas to

Portland 1/2 15.00

M. F. Hazen Str. hire 30.20

Wakefield & Jacobson, rent of

Derrick 9 ds 180.00

H. L. Beyer Launch hire 157 . 50

Mrs. E. Smith, board of wrecking

crew 51 . 30

Labor, wrecking crew, Feb 37 . 25

'' Unloading at Camas 60.25

Ratline 4.32

Total 1,043 . 92
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Summary of above.

Launch hire 157 . 50

Barge hire 105 . 50

Derrick hire . ; 180.00

Str. hire 30.20

Labor 97.50

Divers 370.10

Towing 47 . 50

Other Expenses 55 . 62

1,043.92

[Endorsed] : Filed Oct. 9, 1908. A. M. Cannon,

Clerk U. S. District Court.

Case No. 1957. U. S. Circuit Court of Appeals for

the Ninth Circuit. Libelant's Exhibit ^'D." Re-

ceived Feb. 15, 1911. F. D. Monckton, Clerk.

[Libelant's Exhibit **E.'']

[Matter in Foreign Language Omitted Therefrom

Pursuant to Stipulation and Order Filed April 8,

1911.]

[Endorsed] : Filed Oct. 9, 1908. A. M. Cannon,

Clerk U. S. District Court.

REPOET OF SURVEY DAMAGE FRENCH
FOUR-MSTD. EK. ^^EUROPE" OF LA
ROCHELLE 2459 TONS NET REG.

Captain ROLLIER.
At the request of Henri C. Labbe, French Consular

Agent at Portland, Oregon, we the undersigned,

surveyed t^K^ rlniuago reporte;] to liave l)een done to

the above sliip consequent on the steamer ''Annie
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Comings" colliding with her near Linnton, in the

Willamette River, December 30, 1907.

On examination we found the four setting down

bolts of the gammon band broken. The bobstay

band around the bowsprit was broken, the Martin-

gale bent and the chain outer bobstay broken. The

fljdng jibguy and the fore royalstay are badly chafed

and strained. The figure-head was chafed and the

head of the figure started.

RECOMMENDATIONS.
We recommend that the gammon band be refas-

tened wdth four new bolts the same as the original.

That a new bobstay band be furnished of cast

steel, tested to Lloyds requirements and Lloyds Sur-

veyor to be present at the test. The original size and

pattern of this band is to be maintained, and is to be

fitted on the bowsprit the same as the original, con-

necting inner jibstay, bobstay and bowsprit shrouds.

The martingale to be faired and outer bobstay chain

repaired. A new flying jibguy and fore royalstay to

be fitted the same as original and the figurehead to

be put in good condition.

To save expense we recommend the vessel be

brought to a safe dock in Portland to facilitate the

above repairs.

The work to be done to the satisfaction of the sur-

veyor to Lloyds Register and the Master.

Portland, Oregon, January 1, 1908.

L. VEYSEY,
Surveyor to Lloyds Register.

ALBERT CROWE,
Marine Survevor.
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Report of Survey for Damage French Bk.

^^ Europe"

REPORT OF SURVEY DAMAGE FRENCH
FOUR-MSTD. BK. '^EUROPE" OF LA
ROCHELLE 2459 TONS NET REG.

Captain ROLLIER.
At the request of Henri C. Labbe, French Consular

Agent at Portland, Oregon, we the undersigned,

surveyed the damage reported to have been done to

the above ship consequent on the steamer ^^ Annie

Comings" colliding with her near Linnton, in the

Willamette River, December 30, 1907.

On examination we found the four setting down

bolts of the gammon band broken. The bobstay

band around the bowsprit was broken, the Martin-

gale bent and the chain outer bobstay broken. The

flying jibguy and the fore royalstay are badly chafed

and strained. The figurehead was chafed and the

head of the figure started.

RECOMMENDATIONS.
We recommend that the gammon band be refas-

tened with four new bolts the same as the original.

That a new bobstay band be furnished of cast

steel, tested to Lloyds requirements and Lloyds Sur-

veyor to be present at the test. The original size and

pattern of this band is to be maintained, and is to be

fitted on the bowsprit the same as the original, con-

necting inner jibstay, bobstay and bowsprit shrouds.

The martingale to be faired and outer bobstay chain

repaired. A nevr flying jil)guy and fore royalstay to

)u' fi11('.'l th(^ I'niVir- ;i^ ()rip:inal niirl the figurehead to
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be put in good condition.

To save expense we recommend the vessel be

brought to a safe dock in Portland to facilitate the

above repairs.

The work to be done to the satisfaction of the sur-

veyor to Llo3"ds Register and the Master.

Portland, Oregon, January 1, 1908.

L. VEYSEY,
Surveyor to Lloyds Register.

ALBERT CROWE,
Marine Survevor.

Report of Survey for Damage French Bk.

''Europe"

REPORT OF SURVEY FOR REPAIRS FR.

FOUR-MSTD BR. ''EUROPE" OF LARO-
CHELLE 2459 TONS NET REG.

Captain ROLLIER.
At the request of Henry C. Labbe, French Con-

sular Agent of Portland, Ore., I the undersigned,

surveyed the repairs done to the above ship, in ac-

cordance with recommendations embodied in Survey

Report on Damage, dated Jan. 1, 1908.

Four new setting down bolts for the gammon band

on the bowsprit were renewed, fitted and keyed. A
cast steel bobstay band was fitted on the bowsprit

which had to be stripped to admit of re-fitting. All

guy, shrouds, etc., were connected and set up, the

bowsprit being restored to its original position. The

martingale was faired and chain outer bobstay re-

paired. The flying gib guy and fore royalstay were

reiiCAved ai]<l fiq,'ure liead smoothed up and re-

fastened.
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The following other repairs and renewals conse-

quent on the collision were found to be necessary-

after the bowsprit was stripped, and these are ap-

proved.

The threads on some of the turn buckles were

stripped, the jaws opened and twisted and shackles

and pins bent.

The fore topgallant stay was found to have been

badly strained, necessitating a new one, which was

fitted, the other repairs and ]:.enewals were made.

It was understood the vessel was to have been

brought to Portland for repairs, but the Master re-

ported a safe dock could not be obtained.

I am of opinion this vessel is in a seaworthy condi-

tion.

Portland, Oregon, January 18, 1908.

L. VEYSEY,
Surveyor to Lloyds Eegister.

ANDEEW HOBEN,
Surveyor to Bureau Veritas.

ALBERT CROWE,
Marine Survevor.

Portland, Oregon, Jany. 4th, 1908.

French Ship ^* Europe"

THEO. KNUDSON & CO.

Office : 416 McKay Bldg.

Ship Builders,

Foot of Curry Street.

Tender for the French Ship ''Europe" now lay-

ing at Linton in Willamette River.
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The undersigned does hereby agree to do all re-

Dairs and furnish all labor and material for the

above-named vessel, according to specifications, for

the sum of $840.00 (Eight Hundred and Forty Dol-

lars). All work to be done to the satisfaction of the

Captain and Surveyors, and to completed in 10 days.

Yours respectfully,

THEODOR KNUDSON.

[Letter-head of John Wood Iron Works Company.]

Portland, Oregon, Jany 4th, 1908.

French Ship Europe

:

The undersigned does hereby agree to furnish all

labor and material for repairs on Fr. Sh. Europe as

per specifications for the sum of $850.00 (Eight hun-

dred and Fifty Dollars) to the satisfaction of the

Captain and Surveyors, the same to be completed in

Ten days.

Respectfully yours,

JOHN WOOD.

[Letter-head of Anderson & Crowe.]

Portland, Oregon, Jan. 4th, 1908.

Tender Ship Europe

:

We the undersigned hereby agree to do the work

of repairs as per specifications attached on above

named ship for the sum of nine Hundred dollars

$900.

ANDERSON & CROWE.
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SPECIFICATIONS.
Tenders are invited for the following renewals and

repairs to the French four-masted bark '*Europe"

of La Eochelle, now lying near Linnton in the

Willamette River.

To refa^ten the s^ammonband on the bowsprit

w^ith four bolts and nuts the same as the ori2:inal.

To fit complete a new bobstay band on the bow-

sprit the same in everv respect as the original one.

This band to be of cast steel, tested as per Lloyd's

rules Mi4 ee^^^fi^ and a certificate for the same

given to the Master. Lloyds' surveyor to be notified

when the tests will be made.

The martingale to be faired and the outer bobstay

chain repaired. A new fl^dng jibguy and foreroyal-

stay to be fitted of ship rigging wire 314 inches in

circumference.

The figurehead to be restored to its former condi-

tion.

The above specifications include cutting out, re-

mo^dng, all material, tools, labor and transportation,

except towage, pilotage and dock charges of the ship

if she is brought to Portland to repair. In fact it is

understood that the ship is to be restored to the same

condition as she was prior to the damage being sus-

tained.

The contractors to be responsible for any injur}^ to

workmen while working under this contract.

The above work to be completed in 8 days to the

satisfaction of the Master and Lloyds' Surveyor.

Bids will be opened at the office of Mr. Henry

Hewett, Lloyds' agent, Sherlock Building, at 2 P. M.

on January 4, 1908.
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Oregon Phone Main 353 Home Phone A 3353

Surveyor to

Lloyds' Register of Shipping

Marine Surveyor

Portland, Oregon, Jan. 21st, 1908.

Master and Owners of Fr. Bk. Europe,

Dr. to L. VEYSEY,
Room A Lumber Exchange Bldg.

Jan. 2. Survey on Damage 25.00

18. " " Repairs 25.00

" Specifications 5.00

55 . 00

Expenses

Telegrams

Duplicate

Paid Jan. 21st, 1908.

L. VEYSEY.

Triplicate.

Surveyor to

The British Corporation of Glasgow

Underwriters of San Francisco

Bureau Veritas

Portland, Oregon, January 18, 1908.

French Barque ''Europe" and Owners.

To ANDREW HOBEN, Dr.

Marine Surveyor

1021/2 Second St. Room B Lumber Exchange Bldg.

To Surveying and Report on outward Ga^ge 20

Received Payment

ANDREW HOBEN.



422 The Western Transportation etc. Company

Expense Bill Jan. 9, 1908.

Bark Europe and Owners,

To SHAVER TRANSPORTATION CO., Dr.

For Freight from

Consignor, 0. R. N. Co.

No. Articles Eight

Str. M. F. Henderson

% Moving Bark Europe from stream below

St. Johns to stream above St. Johns ... 20 . OO

Back Charges

Total
Triplicate.

Received Payment for Shaver Transportation Co.

E. G. MILL,

Agent.

Portland, Or., Jan. 20, 1908.

Duplicate.

Captain Rollier,

To Williams, Wood & Linthicum Dr.

Received of Captain Rollier, master of French

bark '^Europe," one hvmdred dollars, deposit ac-

count disbursements in suit of Western Transporta-

tion & Towing Company v. the French bark '^Eu-

rope.''

WILLIAMS, WOOD & LINTHICUM.
$100.00.
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Portland, Oregon, Jan. 17tli, 1908.

Sold to French Ship ^^ Europe" and Owners.

THEO KNUDSON & CO.

Ship Builders.

Foot of Curry Street.

40 2nd St.

To Labor and material as per contract and

specification 840 . 00

Transportation allowed by captain on

contract 40 . 00

One new stay 78' 15.60

Extra heavy wire 10 . 10

Labor on extra wire 39 . 00

Transportation on extra work 12.00

Material, nuts and Keys 18 . 50

40 hrs. blacksmith, helpers & fire at 2.00 . . 80 . 00

56 hrs. machine work at 0.80 44.80

1100.00

Original.

Duplicat.

Eeceiyed Payment.

THEO. KNUDSON & CO.,

Yeat.

Jan. 18/08.
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Duplicate. Phone Main 1678

THE FOPvEIGN SHIPS' SUPPLY CO.

221^2 Washington Street

Portland, Oregon, January 13, 1908.

U. S. A.

Fr. Bk. '^Europe," Captain Eollier & Owners

Dr. to P. A. Gantry, Interpreter.

To Services rendered as Interpreter during

the Official investigation conducted by

U. S. Inspectors Edwards and Fuller at

the Custom House, Portland, Oregon,

on the subject of the collision between

the sternwheeler "Annie Comings''

and the Fr. Bk. "Europe'' $15.00

le Capitaine

TH. ROLLIER.

Paid.

P. A. GANTY.

Duplicate. Phone Main 1678

THE FOREIGN SHIPS' SUPPLY CO.

2271/2 Washington Street

Portland, Oregon, January 13, 1908.

U. S. A.

Fr. Bk. ''Europe," Captain Rollier & Owners

Dr. to P. A. Ganty, Interpreter and Notary

Public.

To Services rendered as Interpreter in cross-

actions between "Europe" Fr. Bk. and

the ''Western Transportation & Tow-
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ing Co. of Portland, owners of the

steamer ''Annie Comings/' when tak-

ing testimony of the crew of the Fr.

Bk. '^Europe" at the Chamber of Com-

merce Building, Portland, Oregon,

respecting collision, lights, etc

two days. .$25.00

le Capitaine

TH. ROLLIER.
Paid.

P. A. GANTY.

[Billhead of Levy & Spiegl.]

Portland, Oregon, Jan. 21, 1908.

Ship Europe

Statement rendered.

To Merchandise.

7 Sacks Potatoes $8.60

4 # Butter 1.30

1 Sack Onions 2.00

200 # Cabbage 2.00

1 Sack Carrots 1 . 00

1 Sack Turnips 1.00

1 doz. Cauliflower 1 . 00

1 X Apples 1 . 50

Fish 4.00

Cartages 2.00

$24.40

Paid Jan. 21, 1908.

LEVY & SPIEGL,
AL SALMON.
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[Bill-head of Boston Packing Company.]

Portland, Oregon, 1/23/1908.

Europe

Jan 1—Cnt Meats in Port & Sea Stock

To Jan. 23-08 767 # at 10. . . 76.70

76.70

Paid 1/23/08.

CALLAHAN.

[Billhead of Barrere & Maylie.]

Portland, Ore., January 22, 1908.

Mr. ^divire Franeais Ereorup,

1 January to 22 January for Bread 820 loaves

at 4 cents $32.80

Paid.

BARRERE & MAYLIE.

[Endorsed] : Case No. 1957. U. S. Circuit Court

of Appeals for the Ninth Circuit. Libelant's Ex-

hibit '^E." Received Feb. 15, 1911. F. D. Monck-

ton, Clerk.
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[Stipulation and Order Re Omission of Foreign

Matter from Printed Record.]

NIGHT LETTER

THE WESTERN UNION TELEGRAPH
COMPANY.

Number Sent By Rec'dBy Check

7SF CH K 31 NL
191

Post Office Building,

Tth and Mission Sts.

Received at

Dated Portland Ore Apl 5-6-11

To Frank D. Monckton

Clerk U. S. Circuit Court of Appeals S F
STIPULATION forwarded that foreign matter in

libelants exhibit E. Unnecessary to hearing and need

not be printed. If order to this effect is necessary in

court of appeals please obtain same.

Q^rj^ CAKE & CAKE.

[Stamped:] Clerk's Office U. S. C. C. A., S. F.

Rec'd Apr. 6, 1911.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

THE WESTERN TRANSPORTATION & TOW-
ING COMPANY (a Corporation),

Libelant and Cross-Respondent,

vs.

The French Barque ^^ EUROPE,''
Claimant, Respondent and Cross-Libelant.

It is hereby stipulated and agreed by and between

the parties to the nhove-cntith^d (^ausc that the mat-
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ter contained in Libelant's Exhibit ^'E" is unneces-

sary to the hearing and determination of this appeal

and may be omitted from the record to be printed

herein by the Clerk of this court.

CAKE & CAKE,
Proctors for Libelant and Cross-Respondent.

C. E. S. WOOD,
Of Proctors for Claimant, Respondent and Cross-

Libelant.

In pursuance of the foregoing stipulation, it is

ORDERED that, in so far as applicable to the above-

mentioned record or exhibit, the provisions of Rule

15 of this Court be, and hereby are relaxed and "sus-

pended, and that all matter appearing in said exhibit

in a foreign language need not be printed in the

printed record in the above-entitled cause.

Dated April 8, 1911.

WM. W. MORROW,
United States Circuit Judge.

[Endorsed] : No. 1957. In the United States Cir-

cuit Court of Appeals, for the Ninth Circuit. West-

ern Transportation & Towing Company, Libelant and

Appellant, vs. French Barque ^^ Europe," Claimant

and Appellee. Stipulation to Omit Foreign Matter

from Printed Record. Filed Apr. 8, 1911. F. D.

Monckton, Clerk.


